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in tne Court of Appeals of the District of Columbia. 


No. 2564. 

The Arcade Company et al., Appellants, 

vs. 

Samuel L. Box well. 


i a 


Supreme Court of the District of Columbia. 
At Law. No. 53702. 


Samuel L. Box well. Plaintiff, 

vs. 

The Arcade Company, a Corporation, and Frank L. Averill, 

Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 


Filed June 16th, 1911. 

In the Supreme Court of the District of Columbia. 
At Law. No. 53702. 


Samuel L. Boxwell, Plaintiff, 

vs. 

The Arcade Company, a Corporation, and Frank L. Averill. 

Defendants. 

The plaintiff, Samuel L. Boxwell, sues the defendant. The Arcade 
Company, a corporation doing business in the District of Columbia, 
and Frank L. Averill, its President, personally, for that, heretofore 
to wit: at and before the first day of June, 1911, the time of the 
happening of the grievances hereinafter set out, the defendant. The 
Arcade Company was conducting and operating a public market 
known as the Arcade Market, letting out to divers merchants for 
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valuable consideration*, stands and spaces for the purpose of display¬ 
ing and offering for sale their respective merchandise and wares, 
that on the date aforesaid, the plaintiff was such a tenant under an 
agreement between said defendant The Arcade Company incorpo¬ 
rated. as aforesaid and plaintiff; and under said agreement was en¬ 
titled to the use of a certain space or compartment in its cold storage 
plant and had the right of free ingrecs, egress and regress to and 
from his said space or compartment in said cold storage room, dur¬ 
ing all reasonable business hours: and plaintiff says, that on 

2 to wit: the first day of June, 1911, while he, the plaintiff, 
was in said cold storage room, at his compartment as he law¬ 
fully had a right to be the defendant The Arcade Company, by and 
through its agent, servant or employee, Frank L. Averill, and the 
defendant, Frank L. Averill personally, without cause and with the 
intent to injure the plaintiff, intentionally, wantonly, maliciously, 
wickedly and unlawfully, imprisoned plaintiff in said cold storage 
room by securely locking and fastening the entrance or door to said 
room and kept him therein, against his will for over one half of an 
hour, by reason of which, the plaintiff suffered great bodily and 
mental pain, anguish and apprehension; and by reason of the ex¬ 
cessive cold temperature maintained in said cold storage rooms, the 
plaintiff was permanently injured and impaired in his health, and 
by reason of the premises was, is and will henceforth be hindered, 
delayed and prevented from following, performing and transacting 
his lawful business and aff/V/rs, and was forced to and did and will 
henceforth have to expend and lay out large sums of money in and 
about curing himself from said injuries, all to his great damage in 
the sum of Twenty-five Thousand ($25,000.00) dollars. 

Wherefore, the plaintiff brings this suit and claims the sum of 
Twenty-five Thousand ($25,000.00) dollars damages, t>esides costs. 

TEPPER & GUSACK. 

Attorneys for Plain tiff. 

3 Plea. 

Filed June 20, 1911. 

******* 

Now comes the defendant, Frank L. Averill, and for plea to the 
declaration filed herein says he is not guilty as alleged in said decla¬ 
ration. 

LECKIE, FULTON & COX. 

Attorneys for Defendant Frank L. Averill. 

Plea. 

Filed June 26, 1911. 

******* 

Now comes the defendant. The Arcade Company, a corporation, 
and for plea to the declaration filed herein says that it is not .guilty 
as alleged in said declaration. 

LECKIE. FULTON & COX, 
Attorneys for Defendant Th-e Arcade Company . 
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Joinder of Issue. 

Filed July 7, 1911. 

******* 

The plaintiff Samuel L. Boxwell, joins issue with each of 
the defendants on their respective pleas filed in the above 
entitled cause. 

TEPPER & GUSACK, 

Attorneys for Plaintiff. 


Additional Plea. 


Filed September 27, 1912. 

******* 

And for a further plea to the declaration filed in the above en¬ 
titled cause, as to the imprisoning of said plaintiff, mentioned in 
said declaration, the defendants by leave of the Court first had and 
obtained, say that the plaintiff out not to have or maintain his 
action against them, because they say that the plaintiff just before 
the said time in said declaration mentioned, threatened and at¬ 
tempted to make with force and arms an assault upon the said de¬ 
fendant. F. L. Averill, and other agents and employes of the de¬ 
fendant, the Arcade Company, and to injure and destroy the prop¬ 
erty and fixtures of the defendant, the Arcade Company; wherefore, 
the said defendant. F. L. Averill, did then and there defend himself 
and other employes of the defendant, the Arcade Company, and 
protect and save the property and fixtures of the said Company, and 
in so doing did. as he lawfully might, necessarily and unavoidably, 
for a small space of time, hold and detain the plaintiff within the 
entrance of the cold storage room mentioned in the declaration, by 
closing the door thereto, doing no unnecessary damage to the 
5 said plaintiff on the occasion aforesaid. And so the defend¬ 
ants say that if any hurt or damage then and there hap- 
]>ened to the said plaintiff, the same was occasioned by the conduct 
of said plaintiff and in the defense and protection of the employes 
and the property of the defendant, the Arcade Company; which is 
the same supposed trespass in the introductory part of this plea men¬ 
tioned and whereof the plaintiff has complained against the defend¬ 
ants in his declaration. 

Wherefore, the defendants pray judgment if plaintiff ought to 
have or maintain his action against them. 

LECKIE, COX & KRATZ, 
Attorneys for the Defendants. 


To Tepper & Gusack. Attorneys for Plaintiff: 

Please take notice that we shall on Friday, the 27th instant, at 10 
a. m., or as soon thereafter as counsel may be heard, ask leave of the 
Court to file the within additional plea. 

LECKIE, COX & KRATZ, 

Attorneys for Defendants. 
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Copv served on plaintiffs counsel. September 26th, 1912. 

J. w. COX. 

(Endorsed:) Leave to tile within plea granted this 27th day of 
Sept. 1912. 

HARRY M. CLABAUGH, 

Chief Justice. 

6 Replication to Special Plea. 

Filed October 6. 1912. 


The plaintiff for a replication to the last plea ol the defendants in 
the above entitled cause says that the defendants of their own wrong 
and without the causes by them in said plea alleged, committed the 
wrongs and grievances against the plaintiff as in the said declaration 
mentioned in manner and form as the plaintiff has in his said decla¬ 
ration in that behalf complained against them. 

TEPPER & GUSACK, 
Attornei/s for the Plain tiff. 


7 Memorandum. 

March 13, 1913.—Verdict for plaintiff for Fifteen Hundred Dol¬ 
lars ($15,000.00). 

Supreme Court of the District of Columbia. 

Friday, March 21*/, 1913. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
Wright. Justice, presiding. 

******* 

Upon consideration of defendants motion tor a new trial tiled 
herein, it is ordered that said motion be, and the same is hereby over¬ 
ruled. and judgment on verdict is ordered. Wherefore, it is con¬ 
sidered that the plaintiff herein, recover of the defendants, the sum 
of One Thousand Five Hundred Dollars ($1,500.00), with interest 
from this date, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

FVom the foregoing judgment, the defendants, by their attorney 
of record, Mr. Cox, in open court note an appeal to the Court of Ap- 
j>eals; whereupon, the j>enalty of a bond for costs is hereby fixed in 
the sum of One Hundred Dollars ($100.00), or, to operate as a 
supersedeas, in the sum of Two Thousand Dollars ($2,000.00). 

8 Memoranda. 

March 31, 1913.—Appeal bond filed. 

May 2, 1913.—Bill of exceptions submitted. 

May 13, 1913.—Time to tile transcript extended to, and including 
the 1st day of June, 1913. 
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Supreme Court of the District of Columbia. 

Monday, May 12 th, 1913. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
Wright, Justice, presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this (-ause and heretofore submitted, now orders the same 
of record nunc pro tunc. 


Assignments of Error. 
Filed Mav 15. 1913. 


Now come the defendants, 11 le Arcade Company and trank L. 
AveriH, appellants, and assign for review on appeal errors committed 
by the trial court in the following particulars: 

1. In refusing, upon the objection of the plaintiff, to allow the 
witness, Reichelderfer, to describe to the jury what he had ob¬ 
served as to the condition of the corridor in which the plaintiff was 
confined and especially as to the temperature and moisture therein. 

2. In refusing, upon the objection of the plaintiff, to allow the 
witness. Reichelderfer, to answer the question, “Taking the things 
that Boxwell told you himself and the history of the case he gave 
you coupled with your examination, did you find what disease or 
trouble these subjective symptoms he gave you would indicate?’* 

3. In refusing, upon the objection of the plaintiff, to allow the 
witness, Rogers, to testify as to whether or not all agreements that 
the Company authorized at the time the lease of market stands was 
made to Boxwell were in the form of a certain printed lease pre¬ 
scribed by the Company and offered in evidence. 

4. In granting, over the objection of the defendants, the plain¬ 
tiff’s second instruction. 

-5. In granting, over the objection of the defendants, the plain¬ 
tiff's third instruction. 

10 6. In refusing, upon the objection of the plaintiff, the 

defendant’s first instruction. 

LECKIE, COX & KRATZ, 

Attorneys for Defendants. 


Designation of Record. 

Filed May 15. 1913. 

******* 

The Clerk in preparing the transcript of record in the above en 
titled cause will embody therein the following, to wit, 

1. Declaration. 

2. Pleas, replications thereof and joinders of issue. 
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3. Verdict. 

4. Order overruling motion for new trial; judgment on verdict; 
notation of appeal in open court by defendant; motion of super¬ 
sedeas. 

5. Notation of approval and tiling of appeal bond. 

6. Memorandum of submission of bill of exceptions and signing 
of bill of exceptions. (Copy of bill of exceptions which was signed 
in duplicate to be filed in Court of Appeals.) 

7. Memorandum of order or orders, it any extending time for 
filing transcript of record. 

8. This designation; and assignment of errors. 

LECKIE, COX & KRATZ, 

Attorneys for Defendants. 

11 Copv of foregoing designation received this 15 day of May, 
A. D. 1913. 

TEPPER, CUSACK & JOHN C. GITTINGS, 

Attorneys for Plaintiff. 

12 Supreme Court of the District of Columbia. 


United States ok America, 

District of Columbia, ss: 

1. John R. Young, (Jerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 53702 at Law, wherein 
Samuel L. Boxwell is Plaintiff and The Arcade Company, a corpo¬ 
ration, et al. are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of May, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cleric. 
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Filed May 12, 1913. J. R. Young, Clerk. 


In the Supreme Court of the District of Columbia. 

At Law. No. 53702. 

Samuel L. Boxwell, Plaintiff, 

vs. 

The Arcade Company and Frank L. Averill, Defendants. 

To Messrs. Toepper <fc Gusack and John C. Gittings, Attorneys for 
Plaintiff: 

Please take notice that we shall, on Friday, the 2d day of May, 
1913, at 10:00 o’clock A. M., or as soon thereafter as counsel can be 


Samuel l. roswell. 




heard, submit to Mr. Justice Wright, holding Circuit Court No. 2, 
the annexed bill of exceptions, copy of which is herewith presented 
to you. 

LECK1E, COX <fc KRATZ, 

Attorneys for Defendants. 

Copy of this notice and bill of exceptions annexed hereto re¬ 
ceived this 23rd dav of April, A. D., 1913. 

TEPPER & GUSACK and 
JOHN C. GITTINGS, 

Attorneys for Plaintiff. 

14 Filed May 1(3, 1913. .J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53702. 

Samuel I,. Box well. Plaintiff. 

vs. 

The Arcade Company and Frank L. Averill, Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Wright and a jury on March 11, 1913, Messrs. 
John C. Gittings and Samuel V. Gusack appearing for the plain¬ 
tiff. and Messrs. Joseph W. Cox, Joseph T. Sherier and David 
Rothschild, appearing for the defendants. 

Thereupon the plaintiff by the witnesses hereafter named gave 
evidence tending to prove as follows: 

The plaintiff, Samuel L. Boxwell, being called as a witness on 
his own behalf, testified in substance that he is (32 years old and a 
butcher by trade since boyhood; that about Thanksgiving, 1910, 
he took stalls 107 and 117 in the Arcade Market for $30.00 a month, 
afterwards changing to a single stjjll, No. 80, which he requested Mr. 
Averill, Manager of the Arcade Company, to allow him to take in¬ 
stead of the two stalls because he would rather have a single stall 
and reduce his rent; that Averill at first refused to let him do it 
but afterwards sent him word by Mr. Rodgers that he could take 
stall 80, the rent for which was' $15.00, Mr. Rodgers telling him, 
however, that if he paid it in advance it would be $11.50. This con¬ 
versation with Rodgers was the first of April and thereafter the 
plaintiff made payments and received the following receipts 

15 therefor, which were offered in evidence: 

Receipt Dated April 3, 1911. 

“Received of Samuel L. Boxwell for rent of stands 107 and 117 
bv the Arcade Market for the month of March. $30.” 

(Signed) THE ARCADE COMPANY. 
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Receipt Dated April 29, 1911. 

• Received of Samuel Boxvvell $10 for part payment of rent of 
stand 80 for the month of April. 

THE ARCADE COMPANY, 

By G. C. RODGERS.” 

Receipt Dated Map 2, 1911. 

“Received of Samuel Boxvvell $5 balance due oil rent for stand 
No. 80 for the month of April, 1911. 

ARCADE COMPANY, 

By G. C. R.” 

That the cold storage department was opened the first of May and 
that the witness took his compartment therein on the 4tli of May, 
the same being No. 7, and he paid the rent the day he took it at 
$9.00 a month for the privilege of using it, the receipt therefor 
dated May 4, 1911, which was offered in evidence, being as follows: 

“Received of Samuel Boxvvell $9, one month’s rent for compart¬ 
ment 7, the month of May. 

T1IE ARCADE COMPANY, 

G P D H 

. U. tv. 

That he paid no rent on account of his stand for the month of 
May; that no one came to him to collect it or made any demand 
on him until the first of June and on the evening of May 31st he 
closed his stand about half past five and put his meat in his cold 
storage compartment which he locked up; that he returned about 
six o’clock in the morning on the first of June, sent a colored man 
who was working for him with a truck for the meat, who came 
back and told him he could not get the meat as there was another 
lock on the door; that he saw the watchman and market master, 
Levi Fritcliman, about the matter, who told him he would have to 
wait and see Mr. Averill; that when Mr. Averill came he asked him 
why his compartment was locked and he replied that the 
115 rent was not paid for the month before, to which the witness 
replied that rent had been paid until the 4th day of June, 
and Averill replied that the lock would not come off until the rent 
was paid; that he then told Averill he would break the lock off 
and get his meat out, and he got his cleaver and started into the 
cold storage compartment. That there was no loud talking between 
him and Averill; that there were people in the market but nobody 
heard him say a thing out of the way, “only they heard me say I 
was going to break the lock off and get my meat out”; that he 
had sold meat the day before and wanted to deliver it to his cus¬ 
tomers. That when he took his cleaver and started Averill called 
to him to wait a minute but he did not stop or turn around but 
went on to the cold storage with his cleaver in hand to break the 





SAMUEL L. BOXWELL. 

lock off and was followed by Averill and the market master, who 
shoved the door to and fastened it on the outside after he entered 
the corridor. That he was in there about half an hour and was let 
out on the arrival of a policeman who was sent for by Averill. That 
when lie came out he was sick; that lie sat down quite a while on a 
bench and fanned himself. That cold sweat came out on him and 
after that he turned around and came on home. That he was in 
his shirt sleeves, bad no hat on, and wore light underclothing with 
short sleeves. That the compartment he was shut in was airtight 
and that the way he felt he thought there was quite a little differ¬ 
ence in the temperature between the outside air and the air in the 
compartment. That lie did not know what the temperature was in 
there but that it was not a fitting place for a dog; that it was damp 
in there and that the two large pipes that ran across above did not 
have any covering upon them and that the effect upon him phys¬ 
ically was “it caught me in the back/’ That he went home that 
day and that about four or five days afterwards be got a pain in 
bis back and went about eight times to Dr. Gill, who did not appear 
to do him any good and he changed doctors, going to Dr. 
17 Smith: that he went to lied about the time Dr. Smith began 
to treat him and was in bed a little over two weeks, and was 
confined to the house alxnit five or six weeks after he got out of 
bed; that he did no more work until September when he went to 
work for Mr. Butler in the K Street Market; that while there he 
had to go home several times and finally lie had to give the place 
up entirely on account of bis pain, which prevented him from stoop¬ 
ing over and Mr. Butler had to get a man in his place. After about 
two months, during which lie could do nothing, be went to work 
as a night clerk at the Merchants Hotel, where he lived and re¬ 
ceived a compensation of $35.00 a month, for about nine months 
and until the 15th of February, 1913; that he left because he was 
not able to walk up and down the steps, having to give up the job 
l>ecause the pains in his back would not permit him to walk up and 
down stairs. Since then he has not been doing anything at all. 
That Dr. Smith attended him for nearly five weeks while he was 
at the Merchants Hotel and that since the 15th of February he had 
not been able to do anything. That before lie was locked up in 
the compartment he had not taken a dose of medicine in his life, 
and had never suffered from rheumatism in his life before. 

On cross-examination witness testified that he went to Dr. Gill 
the fifth day after he was in the cold storage compartment. That 
Dr. Smith came to see him the second day after he was in bed: 
that he had been 8 times to Dr. Gill, who had waited on him a 
week or ten days before be got Dr. Smith. That under the lease 
he had on the two stalls that he first had lie was required to pay 
his rent on the last day of the month for the month that was next 
to come. That be missed two months in paying on time with the 
consent of Mr. Averill, who allowed him to pay later, having gone 
to Mr. Averill on these occasions and made arrangements with him 
by which he could pay his rent later: that he was then paying 


2—2564a 
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$30.00 a month; that he only signed one lease while there 

18 and that he was not notified after lie got into the other 
stand to send his lease up to have it modified. That they 

had not come to him in the month of May for his rent; that he 

was going to pay on the first of -June and had the money in his 

pocket to pay with but that he did not offer to pay any rent that 

morning when he was told that it had not been paid, because his 

meat was locked up, and that when Averill told him that his rent 

was not paid and that the lock would stay there until the rent was 

paid the witness told him he would break the lock off. Witness 

denied that he had said to the market master early in the morn- 

ing, “nobody here will interfere with me. If they do I will give 

them my cleaver," and said he had had no conversation to that 

effect with him. That when he told Averill he would break the 

lock off and get his meat out he was not “so angry that he was 

going to hurt anvbodv without they hurt him.” That he took his 

cleaver off the hook and had no occasion to use it onlv to break 

« 

the lock off. That he did not have the cleaver with him when lie 
was talking to Mr. Averill but that he went back and took it off the 
hook and when they called him to wait a minute he did not pay 
any attention hut went right on. That it was his intention when he 
went in to break the lock off and get his meat out but that he did 
not go into the freezing room and did not strike the lock with his 
cleaver because after he entered the first hall from which the door 
opened into the freezing compartment they closed the outside door 
and locked him in there and he could not have gotten his meat 
out. 

That he had never in his life suffered any pain or any incon¬ 
venience of any kind or been sick an hour in his life before the 
day on which the trouble came up. That he was a very good eater. 
That he never went hungry although he did not eat more than lie 
wanted; that he had a good appetite and had always had all his 
life. That it was a cool a-plenty in the place where he was locked 
up that morning; that there were pipes going across the top of the 
space into the compartment on the other side; that they were cov¬ 
ered with ice; that there was no insulation on them—“there 

19 isn’t now and there never had been any on them.” They 
were about six inches thick, all enveloped in ice, being put 

there for that purpose, and that they were right over him. That 
he went into the place where the meat was kept only once or twice 
a day. That he stayed out of that freezing room as much as he 
could, as it was not a very pleasant place to stay in long. That he 
was starting into the freezing room with his cleaver to break open 
the lock and that he did not put on any extra clothes to go in 
there. He further testified that it was as dark as midnight in the 
place where he was; that you could not see your hand before you. 

Thereupon Dr. Thomas F. Smith being called as a witness on 
behalf of the plaintiff, testified that he was called to treat the plain¬ 
tiff in .Tune, 1911 and that he diagnozed his condition as acute 
rheumatic myositis or acute inflammatory condition of the muscles 
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of the back (the lumbar muscles). That Boxwell gave him a his¬ 
tory of exposure to sudden intense cold, which he judged to be the 
exciting cause of the disease. He had a temperature of 102 or 103, 
profuse sweats and extreme pain in the region of the back. That he 
could not straighten his back out and suffered intensely, and was 
confined to his bed and room for about two or three week* That 
his condition was a chronic one resulting from the illness he had 
just recovered from; that the treatment consisted of restricting his 
diet, giving him light diets, lots of water to drink and prescribing 
codene sulphate and aspirin. That he remembered seeing him in 
his office in the Fall of 1912 and that he still had chronic myositis; 
that he saw him about three months before the trial at the Mer¬ 
chants Hotel, 475 Pennsylvania Avenue, at which time he had 
acute rheumatic fever. That his general condition of health when 
he treated him was very good so far as nutrition, appetite, 

20 sleep and all those things are concerned. The witness did 
not know how long the acute condition he found him in 

had been in existence because he had been attended prior thereto 
bv another physician for two weeks before he saw him. 

On cross-examination, the witness testified that the diagnosis of 
the case was made on the history of the case—sudden exposure to 
cold, having gone out of a warm outside room to a place which was 
damp and then coming out of that into another warm room sud¬ 
denly and being taken suddenly ill with chilliness followed by a 
fever of varying degrees of intensity, in turn followed by a profuse 
sweat and pain. That he assumed in his diagnosis that there was d 
great difference between the temperatures to which he had been ex¬ 
posed and that he could say that a change of from 40 to 45 degrees 
was an intense change, intensely cold as compared to what he had 
been in and that such a change would be sufficient to be regarded 
as an exciting cause of myositis. 

(Dr. Gill, who treated the witness first, was not called as a wit¬ 
ness in the case.) 

The witness thought that the time between an exposure and an 
onset of the disease might vary in different patients depending upon 
the condition of their health. That the disease is inflammatory 
and from the time of the exposure until the time the disease evi¬ 
dences itself, he should say, would depend to some extent upon the 
condition of the patient. That the system frequently shows the 
effects of exposure to cold within a few hours and that it usually 
occurred within a day or so, although sometimes the exposure might 
be two or three days prior. There is no definite time. 

Q. It would not be longer—you would not expect it to be longer 
than two or three days. A. 1 will have to answer that by saying 1 
do not know whether it would be longer than that or not; there is 
nothing definite to go upon. 

21 Thereupon John W. McGinnis, being called as a witness, 
testified that he was a member of the police force on June 1st, 

1911; that his beat included the Arcade Market; that when he called 
up the Station at nine o'clock that morning they told him to go to 
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the Arcade Market right away, that they were having trouble with a 
man who was locked up in the cold storage room. That the box from 
which he called was at 17th and Newton Streets and that he immedi¬ 
ately went to the Market which is at 14th and Park Hoad. That he 
• • # 

got there in about 12 or 15 minutes. On his arrival and inquiry of 
the special officer what the trouble was, he told the special officer to 
open the door and let the man out, and when they opened the door 
he found Boxwell standing right at the door with a cleaver in his 
hand. That lie seemed somewhat excited when he walked out, and 
the witness advised him not to commit a breach of the peace and if 
he had any trouble with the manager there to adjust it in a legal 
way. lie did not sit down stayed there about 5 minutes, then came 
on out with the witness, and took a car and went down town. That 
he was in his shirt sleeves when he came out of the corridor. That 
the witness talked with the special officer, Levi Fritchman; that no 
charge was made against Boxwell and that when the witness asked 
Fritchman why he sent for the witness he said ho wanted the witness 
to protect him. that Boxwell had a cleaver when he went in and lie 
was afraid he would attack him. 

On cross-examination, he said Fritchman told him he was afraid 
of Boxwell. The cleaver Boxwell had in his hand was the usual 
cleaver used in markets and was what is usually called a meat ax. 


Thereiq>on Eliza P. Bowen was called as a witness for the 
22 plaintiff and testified that Boxwell was rooming at her house 
in June, 1911; that he first complained of being ill about a 
week or 10 davs after he came home from the market; that he first 
went to see Or. Gill and that he went to l>ed about two weeks after 
he had come from the market, and on going to bed had the witness 
telephone for Pr. Smith. 

Thereupon Charles T. Bi tler, being called as a witness, testified 
that the plaintiff worked for him as a clerk about 5 or 0 months, be¬ 
ginning in the Fall of 1911. That he had to leave several times 
when needed most on account of swelling of the hand and once or 
twice pain in the back. Tie lived at the house of the witness and one 
Saturday when he went home the wife of the witness had to assist 
him upstairs. That he was complaining of pain in the back and 
dizziness in his head. That he came to work for him in October, 
1911 and left in February or March, 1912. While working he re¬ 
ceived a salary of $10.00 a week. That Boxwell was a pretty good 
eater, the same as the witness, and that they used to tease each other 
about it: that he judged Boxwell’s meal would he three-fourths of a 
pound of meat, potatoes, coffee and a couple of slices of hrea t and 
never saw him eat over a pound of meat at a time; that he knew 
Boxwell was under the care of a doctor but that Boxwell had not said 
anything to him about being on a diet at that time. 

Thereupon Madison L. Paskell, being called as a witness, testi¬ 
fied that he was a nephew of the plaintiff; that he had lived in Wash¬ 
ington about three years; that when he first came here he remained 
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with him; that his health had been good and that lie had never 
known him before June 1st. 1911 to he sick or complain. 

23 On cross-examination, he testified that his uncle was always 

a man of fine appetite but that sometimes lie could not eat 
much more than the witness, who was a pretty good eater too. 

Thereupon Robert \V. Boxwell, being called as a witness, testi¬ 
fied that he was a butcher and a brother of the plaintiff and that lie 
had never known his brother to he sick a day in his life or to have 
a pain in his back prior to this occurrence. 

On cross-examination, the witness testified that Boxwell had not 
lived at his house; that his brother, like himself, always had a fine 
appetite, was a good eater, always ate what they wanted but could 
stop when they had enough. That the witness had had rheumatism 
in his feet off and on for 25 vears; hut did not think it came from 
eating: that he had never seen his brother drunk hut that lie took 
his beer the same as the witness did; that lie generally ate what he 
wanted and drank what he pleased hut did not get drunk. That lie 
had for a long time been a portly stout man. That both of them as 
they had gotten older had grown very stout. 

And thereupon the plaintiff announced his testimony closed. 


Thereupon the defendants gave evidence by the witnesses here¬ 
inafter named, tending to prove as follows: 


The defendant. Frank L. Averill, being called as a witness, 
testified that he was President and Manager of the Arcade Company 
in June, 1911; that he had designed its buildings and had ^ole 
charge of the construction thereof: that he had been acquainted with 
the plaintiff. Boxwell, since he applied for a stand in the market and 
took a lease on stands 107 and 117. which lease and the regu- 
24 lations mentioned therein having been identified, were offered 


hibits 


in evidence, being in the words and figures shown in Ex- 
“A ’ and “B” annexed hereto and made a part hereof. That 


said lease and regulations were prescribed by the Company’s Board 
of Directors who directed that all market stands he let thereunder. 


and all who applied for stands were given copies of the regulations 
before signing leases, the regulations being the same as those of the 
Center Market and the Northern Liberty Market: that about April 
1. 1911, Boxwell desiring to change his stands because he stated the 
rent was more than he could pay, an arrangement was made to allow 
him to change and to modify his lease accordingly, the stand he 
took being half as large as the stand he occupied and the rent being 
$15.00 instead of $80.00 as under the original lease, and Boxwell 
accordingly transferred but did not send his lease up to have the 
modification made on it as requested; that it was very difficult to get 
Boxwell to pay his bills; that the witness called on him many times 
to pay his back rent and that in the early part of May he made a 
payment for back rent; that he claimed he could not pay his rent 
and the witness, having been told on the 31st day of May that he 
had not paid, after the market had closed on that day, directed the 
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market master not to allow him to do any further business in the 
market; that on the following morning Boxwell stopped him as he 
entered the market and wished to know why they were stopping him 
(Boxwell) from carrying on his business, to which the witness re 
plied that he knew perfectly well, having been warned repeatedly; 
that they had had so much trouble with him that they could not do 
business with him any longer and he would have to give up his 
stand: that Boxwell thereupon replied that he did not propose to 
give up his stand, and that he was going on doing business there. 
That Boxwell became very much excited and trotted over to his 
stand, picked up the cleaver and was trembling as he came along: 

said he would show that he was going to run his stand and 
25 would put his stuff on his stand; that witness asked the mar¬ 
ket master, Fritclnnan, who was also a special policeman, to 
stop him but Fritclnnan, l>eing apparently afraid of him. kept out 
of hi> way and gave him plenty of room as he was mad and had his 
cleaver in his hand; that lie went out of the door towards the refrig¬ 
erating room, turned to the vestibule or corridor leading to the re¬ 
frigerating room and when he had entered the corridor the door be¬ 
hind him was closed; that the witness within 15 seconds, called the 
police department and asked that an officer be sent immediately, to 
which the station replied “all right” and in about 15 minutes the 
officer came; that the officer was sent for because things were getting 
too hot around there—Fritclnnan did not want to arrest Boxwell 
and the witness did not blame him. A plat showing the arrange¬ 
ment of the market and the cold storage rooms was thereupon 
offered in evidence, a copy of which is annexed hereto as Exhibit 
*‘C and made a part hereof, the corridor or entrance to the cold 
Murage compartment in which Boxwell was confined being marked 
•*X‘\ That on June 1st, 1911 only two rooms—the meat and fish 
room—were under refrigeration; that Boxwell s compartment, No. 7. 
in the cold room had been assigned him at his request to have the 
compartment nearest the door so that the distance would be as short 
as possible between his stand and the compartment because he told 
the witness he was troubled with rheumatism and did not want to 


walk any further than he could help; that each one of the cold 
rooms adjoining the corridor was insulated with 3 to 5 inches of cork 
insulation, indicated by the dots on the plat, the corridor being a 
hallway with cement floor and plastered walls and ceiling; that there 
are refrigerating pipes running across the ceiling of the corridor, all 
of which were thoroughly insulated, the pipes being 2 inches in size 
and having 2 inches of insulation around them, so that they do not 
feel cold even to the hand; that the corridor is j>erfectly dry and the 
floor clean; that the lights for the corridor are controlled by a. 
2d switch just inside of the door opening into it and the lights 
for the cold rooms are controlled bv switches in the corridor 


just outside the doors opening into them. That since this matter 
came up the witness had been in there with the door clased just to 
see how dark it was, there having been no change whatever in the 
construction of the cold storage department since the market was 
built up to the time of the trial and after the door had been closed 
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one minute and the eyes became accustomed to the condition you 
could see everything in there with the lights turned off—the door, 
latches, pipes, etc. That light comes in, as shown in the photograph 
of the place taken the day before (which was offered in evidence and 
exhibited to the jury over the objection of the plaintiff) at the point 
where a track comes in from the outside at the top of the door, which 
track i< used for conveying meat suspended from the axle of a wheel 
which runs on the track into all parts of the meat room. That the 
outside door of the corridor does not fit tight at the point where the 
track comes through; that there was no special need anyway o 
closing the outside door as the corridor was not a part of the refrig¬ 
erating room but just a way of reaching the other rooms, and that 
the outside door was never closed except at night and then as a 
matter of protection against people getting into that department: 
that there was never any ice on the pipes passing through the cor¬ 
ridor because the pij>es were absolutely insulated, so that they d<> 
not drip and no ice ever forms or can form on them: that there is 
not much more difference in the temperature in the corridor and that 
outside than there is from going from the sunshine into the shade: 
that while the rooms around are cold rooms, the walls have thick 
and complete insulation. There is plenty of air in the corridor for 
ventilation, the air coming in at the same place the light comes in. 

and that so far as air is concerned anvone could stav in there in- 

# 

definitely. That the corridor was not an uncomfortable place in the 

Summertime, blit on the contrary he had had to “jack up” 
27 some of the employees whom he had found loafing in there. 

That the witness knew that Boxwell had rheumatism localise 
he told him so and that he spent a good deal of time sitting in his 
stand. 


On cross-examination, the witness testified that Boxwell had told 
him in the morning that his meat was locked up and he wanted to 
get it out and the witness told him he could not get it out to put it 
on his stand. That he presumed he had testified in the Police Court 
in answer to the question why he had locked Boxwell in the place 
when he was going from him that he wanted to protect the com¬ 
pany's property and that Boxwell was going in to break the lock off 
the door; that on the first of June he wanted Boxwell to go out of 
the market; that he would have been willing for him to take his 
meat and get out but that he refused to do that and insisted on put¬ 
ting his meat on the stand; that he did not offer to get Boxwell’s 
meat out and did not go into the cold room at all: that as he recalled 
it Boxwell said he was going in to break the lock off and get his meat 
and that there was not anybody going to stop him; that they gave 
Boxwell a wide berth but they did not want him to smash up the 
property; that he thought he ought to be arrested and tried to get 
the special officer to arrest him but he would not; that the door was 
closed as a matter of protection and that the witness thought they 
must get a regular officer there quick. That Boxwell had not inter¬ 
fered with the witness personally but the witness was afraid he might. 
Tie had not threatened the witness personally but he had stated that 
he was going to break open the meat box and put his meat on the 
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stand and the witness did not want him to put his meat back on the 
stand. That the witness contended that the regulations of the com¬ 
pany controlled Boxwell's occupation on the premises. That he 
agreed to let Boxwell have stand Nf> at $15.00 a month, the money to 
he payable on the last day of the proceeding month; that to the best 
of his recollection Boxwell never did make a payment on time. 

2<S Thereupon Dr. Lither Beicheldkrfer, being called as a 

witness on behalf of the defendants, testified that he is a prac¬ 
ticing physician, having graduated in 1<S91) from Columbian Uni¬ 
versity. That he was interne at Garfield Hospital for two years and 
superintendent of the hospital for seven. That since that time lie 
had been in private practice but lie is still connected with the hos¬ 
pital as a member of the staff. That he had seen and examined 
many cases of rheumatism; that he had examined Mr. Boxwell in 
the Fall, several months ago and that he had inspected the corridor 
opening into the cold storage department of the Arcade Market last 
Fall. 

Thereupon the witness was asked to describe to the jury what he 
observed as to the condition of that corridor and what he noticed as 
to the conditions of temperature and moisture, to the giving of which 
testimony counsel for plaintiff objected on the ground that it was 
incompetent for him to show what conditions he found last Fall. 
Thereupon counsel for defendants having stated that he would prove 
further that there were no changes in the conditions from June 1st 
up to the present time and that he wished the witness to testify at 
this time because the witness was anxious to get away, the Court held 
that the testimony was too remote from the time in question, saying 
that the rule excludes collateral matters from the consideraion of 
the jury and that this was collateral from the condition which ex¬ 
isted in June which might not be the same and that it would put on 
the jury the determination of what was the condition in the Fall 
and then whether or not that condition was the same as the condi¬ 
tion in June, and sustained the objection, to which action of the 
Court in sustaining said objection counsel for defendants duly ex¬ 
cepted and the said exception was then and there noted on the min¬ 
utes of the Court. 

The. witness further testified that at the time he examined Box- 
well he complained of pain in the lumbar muscles and of 
29 slight tenderness on pressure; that there was no symptom of 
enlargement of the lumbar muscles and nothing that he could 
find objectively the matter with Boxwell, and that he could deter¬ 
mine no reason for the pain of which he complained, as he presented 
at that time no objective symptoms at ail. Tie had made an engage¬ 
ment to examine Boxwell in the presence of his physician, Dr. 
Smith, but that Dr. Smith had been detained and was not present at 
the time he made his examination and that Boxwell gave him a his¬ 
tory of the case. Thereupon the witness was asked the following 
question: 

Q. “Taking the things that Boxwell told you him«elf and the his¬ 
tory he gave you, coupled with your examination, did you find what 
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disease or trouble these subjective symptoms he gave you would 
indicate?” 

to which question the plaintiff objected and the Court sustained said 
objection, to which action of the Court the defendants by their coun¬ 
sel then and there duly excepted and said exception was then and 
there noted on the minutes of the Court. 

The witness testified that he did not from experience know any¬ 
thing about myositis; that it is a rare disease of which he had never 
seen a case; that he thought there was such a disease; that the text 
books dealt with it in a very brief manner; that it was difficult to 
diagnose; that the symptoms which Boxwell described to him were 
those which were usually designated by the terms muscular rheuma¬ 
tism and lumbago; that the cause of these pains almost always were 
sudden exposure to cold; that the condition of autointoxication, 
which arises from the absorption of poisons from the intestinal tract, 
predisposes to a great many chronic diseases, such as neuralgia, 
chronic headaches, hardening of the arteries and diseases of that 
character, and also predisposes to attacks of muscular rheumatism. 
That over-eating was a cause of autointoxication and predisposes to 
rheumatism in general, especially to chronic rheumatism. That the 
disease of myositis was a very serious disease and that in a 
30 majority of acute cases death took place shortly and that the 
chronic form was very rare and where it exists it usually pro¬ 
gresses from bad to worse, lasting only a few months, and that in the 
disease there are actual structural changes in the muscles; and that 
the causes of the disease are not understood. That when rheumatism 
develops from exposure to cold it comes on usually in a very few 
hours, certainly within 24 hours, and that he did not know the causes 
of myositis; that exposure to cold might predispose to the onset of 
the disease, which lie believed was an infectious disease. There¬ 
upon the witness was asked to “take the case of a man who was closed 
in the corridor of the cold storage room for a period of from twenty 
to thirty minutes, with a difference in temperature between the out¬ 
side and inside not exceeding five to eight degrees, the maximum, in 
the Summertime, the first of June, and developing, after the ex¬ 
posure, pain in the back in a period of from five to ten days” and to 
state what he would think of the probability of that trouble resulting 
from such an exposure, to which the witness answered that he 
thought the probability remote; that the disease of muscular rheu¬ 
matism comes on very much sooner than within five to ten days; 
that it usually comes on in a few^ hours, especially following ex¬ 
posure to a draft, or becoming wet in cold weather. That the pains 
usually come on without any discoverable cause, such as a crick in 
the neck and a kink in the back. That lumbago was very seldom 
chronic; that the attacks came quickly and usually went quickly. 
That the attacks might recur but that the disease seldom lasts sev¬ 
eral months with the pain present all the time. 


3—2564a 
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Thereupon Dr. Wade IT. Atkinson, being called as a witness, 
testified that he is President of the Arcade Company", that he was 
familiar with the conditions in the corridor opening into the cold 
storage room and had been familiar with them from the be- 

31 ginning of the company up to the present time. That there 
had been no changes in the construction from the beginning 

up to the present time. He had been President since the Spring of 
1911. That there were never any refrigerating pipes exposed in the 
corridor and that they had always been covered since the completion 
of the building and since the brine was turned on. That it was im¬ 
possible for the floor to be wet; that there is a drain on the side where 
if there was any water at all it would pass out; that there was prac¬ 
tically no difference between the temperature in the corridor and the 
temperature outside; the walls all along the corridor being insulated 
from the cold storage boxes and the pipes also insulated. That he 
had been in there a great many times; that in the Summertime it 
was not a cold place but a pleasant place, a cool, sbadv place; that 
he had often taken visitors in there, even ladies, to show them the 
department and that had stood and talked with them in the corridor 
without noticing any change whatever. That he had been practising 
medicine for 21 years; was a graduate of Georgetown University: 
and he had never seen a case of myositis and had never before heard 
of one in the District of Columbia. That in cases of sudden ex¬ 
posure to cold it was recognized that pain such as lumbago or mus¬ 
cular rheumatism follows and that where such pain resulted from 
exposure it usually occurred a few hours afterwards—from an hour 
to 24 hours there would be manifestation of pain in the muscle. 
When it came on it usually came on suddenly. That in the case of 
an exposure such as we had described in this case of from 20 to 25 
minutes in the corridor with the door opening out closed he would 
not think it would have any effect at all upon the person enclosed, 
and that he would not attribute the developement of pain in the 
lumbar region 5 to 10 days afterwards to such an exposure but would 
think that the person had taken cold during the 5 to 10 days. In 
answer to the question by the Court the witness testified that the text 
books explained that the disease of myositis might result 

32 from the eating of meat which was not well cooked which 
produces trachina or germs which migrate from the intestinal 

tract and bury themselves in the muscles. That was one of the in¬ 
fections to which the disease is attributable. 

Thereupon Lee 0. Ray, being called as a witness, testified that 
he had resided at Norfolk, Va., since the 5th of January; that from 
March, 1911, to that time he was an enginner and had charge of the 
engine room of the Arcade Company during 1911 and 1912; that 
the cold storage plant was opened a short time after he was em¬ 
ployed by the Arcade Company and that he remembered the incident 
on the 1st day of June when Mr. Boxwell was closed in the corridor 
of the cold storage department. That the door of the engine room 
was very close to the cold storage room, about 30 or 40 feet. away. 
That there were no changes in the cold storage room from the time 
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it was opened to the time he left the company. That he had been 
in there every day and that he went or sent someone in there every 
two hours. That he had been in there with the door open and 
closed; that it was his duty to take the temperature every two hours 
and he had occasion to notice the temperature on the different occa¬ 
sions when he would be in there between the air in the corridor 
and the air outside and that there was not more than 5 to 7 degrees 
in the difference between the temperature outdoors and in the 
corridor; that it made little difference in the temperature whether 
the outside door was opened or closed but that in from twenty-four 
to forty-eight hours there might be a change of a degree or two if 
the outside door were closed. That the walls were all heavily in¬ 
sulated all along the sides; that the pipes along the corridor are 
covered with cork insulation and that when the door is closed it is 
not so dark but that you can see to get around. 

That on the morning of June 1st, 1911, from his apartment 
in the Arcade Building just across the market court on the 

33 North, he had heard Mr. Boxwell and Fritchman quarreling 
about 6:00 o’clock, but he did not pay much attention to 

them; that about nine o’clock after he went to work he saw from 
his engine room Boxwell hurry towards the cold storage with a 
cleaver in his hand, and Fritchman and Averill coming behind him, 
so he walked over to the engine room door and he saw them close 
the door and turn around and Averill go back to the office; that in 
about 15 or 20 minutes the policeman came and Boxwell was let out; 
that he still had the cleaver in his hand and was mad, but after 
talking with the policeman he went down town in a few minutes. 
He did not appear to be sick and did not sit down to fan himself. 

He further testified that the corridor was not uncomfortable in 
the month of June; that he had used it in the summertime to sit 
around in on Sundays. He knew of others who used it in the same 
way. He recalled a man who stayed in there with the witness one 
Sunday three or four hours. That the corridor was lighted with 
electric lights so that anyone in there could have all the light he 
wanted and that he had seen Mr. Boxwell going in and out of the 
meat room frequently. That the temperature in the meat room is 
from 34 to 36 degrees and in the freezing room in the rear the 
temperature is from 30 to 32 degrees. He recalled on one occasion 
when Mr. Boxwell was in the cold room where the temperature was 
from 34 to 36 degrees with the witness for from 5 to 10 minutes. 
That he noticed Boxwell going in and out of there for his meats 
just as the other butchers did. 

On cross-examination, the witness testified that he took the tem¬ 
perature in the cold storage room a great many times to see the 
difference between leaving the outride door open and closing it, his 
object being to see if he was losing any refrigeration and because he 
thought if they left the door open that he might lose some 

34 refrigeration and it would work harder on his machines. That 
he made these tests in the Spring of 1911, probably in April 

or Mav. 

V 
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Thereupon Arthur Cowsill, being called as a witness, testified 
that he is President of the market at 12th and H Streets, Northeast: 
that Mr. Roxwell was an occupant of a stall for some months before 
the Arcade Market was opened. The witness was familiar with his 
habits and he had been struck very forcibly by his gluttonous way 
of eating, which was noticed by the people in "the market. On one 
occasion he knew that Boxwell was sick for a day or two after eating 2 
dozen tarts and that at other times he had noticed him sitting eating 
with meat enough in front of him to satisfy half a dozen people. 

On cross-examination, the witness testified that he had seen Box- 
well at the market from six to twenty times a week; that he has no 
interest whatever in the Arcade Market; that he had no stock in the 
Company. That he knew Boxwell was sick because he was not in 
the market the day after eating the tarts and afterwards told the 
witness he was sick and that was the reason he had missed the day. 
The witness testified that while he was in the H Street market he 
appeared to be sick from time to time. Tbe witness took his own 
word for it, that he looked sick—played out, could not get along 
and said he could not stand on his feet. That the witness had testi¬ 
fied in 1 his case because he had l>een subpcenaed and that the matters 
he had tesified to were common report about the market. That he 
had had some difficulty with the plaintiff and that the plaintiff had 
made a claim against him which was not a just claim at all, and that 
the plaintiff was put out of the market at 12th and H Streets be¬ 
cause he did not pay his rent. 

Thereupon George C. Rodgers, being called as a witness, 
35 testified that he is a book-keeper at tbe Arcade Company; 

that he had been employed there since before the market 
opened: that he was there when Mr. Boxwell executed his lease and 
went in and when he changed stands; that it was one of his duties 
to collect rents and that on June 1st, 1911, Boxwell was in default 
for the month of May and also for June, which was due on the last 
dav of Maw That the rent for stand No. 86 was $15.00. That he 
was familiar with the cold storage room and that the condition of 
the temperature in the corridor wa* just about the same as outside; 
that it was not at all uncomfortable or disagreeable in the summer¬ 
time. 

On cross-examination, the witness testified that the price of $15.00 
for the stand Boxwell occupied was fixed by the Board of Directors. 
That he prepared the leases under Mr. Averill’s instructions; that 
he told him that Boxwell was to have stand 86 for $15.00 and also 
told Boxwell the same thing. That Averill made the arrangements 
with Boxwell. That Boxwell paid him on the 3d of April $30.00 for 
the month of March. 

On re-direct examination, the witness testified that he had no 
authority to make any changes in the leases and thereupon he was 
asked “do you know whether or not all agreements with the com¬ 
pany authorized at that time were in the form of this printed lease,” 
to which the plaintiff objected and the objection being sustained by 
the Court the counsel for the defendants duly excepted and said 
exception was then and there noted on the minutes of the Court. 
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Thereupon Charles K. Heath, l>eing called as a witness testified 
that he runs the Merchants Hotel at 475 Pennsylvania; had been 
acquainted with Boxwell for 10 or 11 months, and had employed 
him as a night clerk from about the loth of May, 1912, at a salary 
of $35.00 a month and room, up to the 15th of February, 1913. The 
witness thereupon testified that Boxwell did not give up the night 
clerk job at the hotel because pains in his back would not 
30 permit him to walk up and down stairs; that he had not quit 
voluntarily but that he had been discharged by the witness 
because he would not obey orders, was getting too familiar with 
the guests around the hotel and was borrowing money from every¬ 
body he could. Some time before he was discharged he had an 
attack of rheumatism in his leg and that a doctor was there to see 
him a couple of times. That the witness had never heard him com¬ 
plain in any manner, shape or form up to the time of that attack of 
rheumatism in his leg. 

Thereupon Levi Fritchman, being called as a witness, testified 
that he was market master for the Arcade Company in 1911: that 
he was also a special policeman, appointed by the District Commis¬ 
sioners for the market and Arcade building. That Averill on the 
evening of May 31st told him Boxwell did not pay his rent and he 
should lock his meat stall up, his meat room; that he carried out 
his instructions and when Boxwell came in the next morning on 
going out to the cold storage and finding it locked he came back 
and started on him and said he wanted his meat; that the witness 
told him about his rent and Boxwell replied he would cut anybody 
with his meat chopper if they interfered with him getting his meat 
on his stand; that the witness told him he was obeying orders and 
explained to him what he had done and why; that nothing further 
was done until Averill came about nine o’clock, soon after which 
he saw Averill and Boxwell talking. That he heard Averill tell 
him he should pay his rent and he said he was going to get his 
meat; that Averill talked nice to him; that Boxwell was in a mad 
rage and said he would cut anybody who would interfere with him 
getting his meat out on the stand. That he ran and got his meat 
chopper and went out to the cold storage and Averill told him he 
should arrest him but the witness would not take hold of the man 
in the mad rage he was in with a meat chopper in his hand; 
37 that the witness followed him and when he went into the cold 
storage room the door was closed and a policeman was then 
telephoned for in case he was in the mad rage when he came out: 
that the policeman came in about 15 minutes and on his instruc¬ 
tions the witness opened the door and let Boxwell out. He was in a 
milder temper then and after the policeman talked with him he went 
peac-ablv away from the building. That he did not ask the police¬ 
man to arrest him after he let him out because he did not see that 
. it was worth while; that he was only in a mad rage and that he 
made no effort to occupy his stand after that. 

The witness testified that he frequently went in the corridor of 
the cold storage department and was in there perhaps two dozen 
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times a day. That he thought it was about 55 in the hall way. 
Many times he went in there in the summertime and sat there and 
many others did the same thing. That he never took the tempera¬ 
ture because Ray was there for that purpose. That he would go in 
there some times to keep a little cool because it was a little cooler in 
there than on the outside on a hot day. That Boxwell's threats were 
made against anyone who would interfere with him in carrying his 
meat out. That when the witness spoke to him in the morning he 
showed he was not willing to go peac-ably out of his stand but 
said that he would not go out and that anybody who interfered with 
him he would cut them with this meat chopper. 

On cross-examination, the witness testified that Boxwell went into 
get his meat but could not get it because the winess had locked it up 
under the instructions of Mr. Averill. That lie had put an extra 
lock on it, which he had gotten at the office of the company. lie 
told him he could not let him get the meat out until Mr. Averill 
came. That Boxwell told him lie was going to get the meat, that 
he had no right to lock it up. 

38 When Boxwell was told that he would have to wait until 
Averill came, he acquiesced in what he was told and waited; 

witness did not see him again until he saw him talking to Mr. Aver¬ 
ill and they had been talking but a few minutes when he walked 
up; up to that time witness had not seen any cleaver in Mr. Box- 
well's hands; witness was over by the ice-box when he saw Averill 
and Boxwell talking. When witness walked up he heard Box- 
well say he wanted his meat,—Averill said that he should pay his 
rent; Mr. Averill told him that he could have his meat if lie took 
it out of the market. Mr. Averill talked nice to Mr. Boxwell and 
Mr. Boxwell said he was going to have his meat, lie did not otter 
to open the box for Boxwell. lie cannot tell whether he heard 
Boxwell tell Averill, I have paid my rent up to the 4th day of the 
month for that box and “I am going in there to get my meat." 

Q. What did he say he wanted to get his cleaver for? 

A. He said he was going to break the lock. 

Thereupon the defendant- having announced their testimony 
closed and the plaintiff that he had no testimony to offer in rebuttal, 
the Court granted the following prayers asked by the plaintiff, to 
which action of the Court in granting each of said prayers 

39 the defendants duly excepted and said exceptions were then 
and there noted on the minutes of the Court. 

H. 

The jury are instructed that if they find the plaintiff is entitled 
to recover in this case, then it is their duty to award him such dam¬ 
ages as they believe from the whole evidence he suffered by reason 
of the unlawful trespass; and in estimating such damages, they 
should take into consideration what physical injuries, if any, he 
may have sustained, also what mental suffering, if any, he may have 
undergone, also any sense of shame or humiliation he suffered on 
account of such wrongful acts, if any, that were committed against 
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him, also what expense that he may have been put to as claimed in 
the declaration, or caused to incur, if any, in mid about endeavoring 
to be cured of such injuries, if any, and to award him such a sum in 
gross as will be a fair compensation therefor. 


III. 


The jury are instructed that if they find the plaintiff is entitled 
to recover in this case, and if they further find from the whole evi¬ 
dence, that the defendant- acted wantonly , recklessly and maliciouslv 
and with a total disregard of plaintiffs legal rights, then they may 
award him in addition to compensatory damages such an additional 
sum as in their judgment will act as a penalty for such acts and a 
warning to the defendants against perpetrating any act of a similar 
character in the future. 


And thereupon the Court rejected the following prayer offered 
bv the defendants: 


I. 


The jury are instructed that upon the whole evidence their verdict 
must be for the defendants. 


Note.— (The grounds on which this instruction is asked 
40 are that the undisputed testimony, including that of. the 
plaintiff himself, shows that the imprisonment complained of 
was reasonable under the circumstances for the protection of the 
property of the defendant company, -and that there is no evidence 
to show any agreement as to the occupancy of the stand other than 
according to the terms of the printed lease which was violated, and 
that no authority was shown in any one to change the printed terms 
of the lease, or to authorize Box well to be upon the premises except 
in accordance with such terms.) 

to which action of the Court in rejecting said prayer the defendants 
by their counsel duly excepted and said exception was then and 
there noted on the minutes of the Court. 

And thereupon the Court granted on behalf of the defendants the 
following prayers: 

III. 


The jury are instructed that the defendants were justified in ex¬ 
ercising reasonable force in protecting the property of the Company 
from injury, and that if they find that the plaintiff entered the cold 
storage department for the purpose of breaking or injuring property 
therein, and that the defendants acting under a reasonable apprehen¬ 
sion that property was likely to be injured, acted in a reasonable 
manner, and without unnecessary force and violence in restraining 
him, then the verdict should be for the defendants. 


IV. 

The jury are instructed that, if the special policeman and the 
manager of the defendant company reasonably believed from the 
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conduct or language, or both, of the plaintiff, that he was about to 
injure, or likely to injure any of the employes of the defendant com¬ 
pany, and if they acted in a reasonable manner in restraining him, 
using no more force than was reasonable or necessary under the cir¬ 
cumstances, then the verdict should be for the defendants. 

41 V. 

The jury are instructed that the defendants had the right to re¬ 
quire the plaintiff to comply with the reasonable regulations of the 
defendant company and the terms of the agreement under which 
he occupied the stand in its market, and that the defendants had a 
right to exclude him from said market if he violated the same, and 
to use such force as was reasonable and necessary to compel him to 
remove therefrom, if he refused to leave when requested or if he 
armed himself and defiantlv refused to do so. 

And thereupon the Court charged the jury as follows: 

Charge. 

The Court: (lentlemen of the jury, certain legal principles cor¬ 
rect and appropriate have l>een expressed in the written instructions 
asked by counsel, given by the Court, and read to the jury by the 
counsel. They will not be repeated by the Court. Other instruc¬ 
tions may perhaps, be of advantage to you in determining the rase. 

There are two defendants, the Arcade Company and Mr. Averill. 
If one is responsible, the other is. They are responsible or not to¬ 
gether; according to the conceded facts. This action is brought bv 
tbe plaintiff for damages for locking him up, but not for locking the 
meat up. Therefore, the case does not turn primarily upon the ques¬ 
tion whether the defendant- had the right to lock up the meat. That 
is aside from the main question in the case, which is, did they have 
the right to lock up the plaintiff? 

Even’ private citizen, not necessarily ]H>lice officers, has the right 
to arrest and detain any person whom he discovers having commit¬ 
ted a crime. There is a statute enacted by Congress for the District 
of Columbia which provides that whoever threatens another in a 
menacing manner shall be guilty of a crime. Therefore it was a 
crime for anybody on this day to threaten another in a menacing 
manner, and if this plaintiff threatened, not property, but 
4*2 the person of any of the men who were present in a menacing 
manner he committed a crime, and any of them had a right 
to arrest him and detain him until such time as they could procure 
the regular authorities. They had the right to use whatever force 
or whatever method was, under the circumstances, reasonably neces¬ 
sary to detain him, and if, according to his physical demonstrations, 
it was reasonably necessary to lock him up in order to detain him, 
they had the right to lock him up. But if he did not threaten any¬ 
body in a menacing manner, then they did not have the right to 
detain him, and consequently not the right to lock him up. 
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There perhaps should be something said to indicate to you more 
particularly the significance of that phraseology “threaten another 
in a menacing manner." That does not mean that one should go 
so far as to strike another. It does not mean that he should actually 
go so far as to offer to strike another. A. threat is the expression of 
•readiness to do violence. A threat may be made either by word of 
mouth or by physical action, because by physical action one can 
make an expression of a mental readiness to do violence just the 
same as he can make that expression by spoken words. While, 
therefore, a threat may be conveyed by physical conduct or by word, 
yet, before a threat can l>e made “in a menacing manner,” there 
must be more than mere words; because although one can express 
a threat by words, he can not adopt a menacing manner by mere 
words. If threats are made only verbally, and not by physical con¬ 
duct, he must, in addition to the mere words which amounted to a 
threat, make some physical demonstration; not of immediate vio¬ 
lence to another, but some such physical demonstration, as would 
bring into the mind of a reasonable man the belief that he was about 
to offer actual violence. 

Now, therefore, in view of that explanation, if you find that the 
plaintiff did threaten in a menacing manner any of these 
43 men who were about, they or any of them had the right to 
arrest and detain him as 1 have described. If, however, he * 
did not threaten anybody in a menacing manner, there was no right 
to lock him up, and the verdict ought to be against both of the de¬ 
fendants. If you find him entitled to recover, the measure of his 
damages is appropriately expressed in the instruction read in your 
hearing by the counsel for the plaintiff. 

Take your exceptions gentlemen. 

Mr. Gittings: I have none, except to renew my exception to the 
granting of the prayers of the defendant, and the refusal of my first 

prayer. 

Mr. Cox: My exception will be noted to the granting of the 
prayers for the plaintiff. With respect to the matter of a lien, 1 
would like your Honor to instruct the jury that the plaintiff- 

The Court: You must have your instruction in writing. The 
rules do not compel us to consider those not so expressed. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendants as hereinbefore set forth was 
so taken by said counsel then and there before the jury retired and 
each of said exceptions was then and there separately and severally 
entered upon the minutes of the justice presiding at the trial and 
counsel for the defendants then and there prayed the Court, and 
now prays the Court, to sign and seal this bill of exceptions in which 
is accurately set forth said exceptions and the substance of all the 
evidence given at the trial, and at the request of said counsel the 
same is accordingly signed and sealed and made a part of the record 
this 12th day of May, A. D., 1913. 

DAN. THEW WRIGHT, Justice. 


m 
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Exhibit “A.” 


45 This Agreement, Made this 14th day of November, 1910, 

between The Arcade Company, a corporation, party of the 
first part, hereinafter called the Company, and Samuel L. Boxwell, 
part- of second part, hereinafter called the Lessee. 

1. Witnessetli: That in consideration of the rent reserved, and the 
covenants and agreements herein contained, the said Company 
herebv leases to the said Lessee as a tenant from and after the date 
of opening of the market from month to month, until December 31, 
1911, the space and stand known as No. 107 & 117 in the Arcade 
Market in the City of Washington, I). C., for the purpose of selling 
articles of class (A) Comprising Beef, veal, lamb & pork products 
and for no other purpose whatsoever. 

And it is covenanted and agreed by and between the parties hereto 
as follows: 

2. The Lessee will take and hold said space and stand, as herein 
specified, and will pay the rent therefor to the Company, its suc¬ 
cessors and assigns, at its office in the said market the monthly rental 
or sum of Thirty Dollars ($30.00), the first payment to be made 
upon the signing of this lease and the subsequent payments to be 
made on or before the last secular day of each and every month as 
rent in advance for the next succeeding month during the term of 
this lease. 


3. The Lessee will conform to and abide by all laws and regula¬ 
tions of the District of Columbia in relation to markets and all the 
regulations of the Company now in force or that may hereafter be 
made. The said regulations of the Company are hereby made and 
declared to l>e a part of this lease with like effect as if written herein. 


4. The Lessee shall continue to occupy and carry on trade in 
the leased space every day the market is open during the term of 
this lease, and will not assign the lease or sublet said space or stand 
or any portion thereof or interest therein, without the written con¬ 
sent of the Company. 

5. If the Lessee shall fail to pay in advance on the last secular day 
of each month the rent for the next month, or shall fail to pay cold 
storage or other bills due to said Company within ten (10) days 
after the same are rendered, or shall violate any of the covenants or 
agreements herein contained on its part to be performed, then, and 
in either of said events, this lease and the term and all rights created 
thereby shall cease, at the option of said Company, its successors and 
assigns, without any demand for the payment of the rent and with¬ 
out any notice to quit, both of which are hereby expressly waived by 
the Lessee, and thereupon the Company may, without notice or legal 
process, re-enter the space herein leased and take possssion for itself 
of the stand and fixtures and remove therefrom all movable goods 
and property belonging to the Lessee. 
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6. The Lessee will pay to the Company as additional rental a sum 
equal to the actual cost of the stalls, stands, counters, shelving and 
fixtures provided for the leased space in installments as follows: 
Forty-five Dollars ($45.00) on signing of this lease, two installments 
of Forty-five Dollars ($45.00) each on or before the loth day of the 
two succeeding months, and the balance not to exceed fifty-five dol¬ 
lars on or before March 15, 1911. The approximate cost, arrange¬ 
ment and construction of said stalls, counters, shelving and fixtures, 
subject to the provisions of the regulations of the Company as to 
material and manner of construction, shall be subject to mutual 
agreement by the parties to this lease. No counters, shelving or cases 
shall be installed or goods displayed above a height of 5' 6" above 
the floor except the butcher’s racks, which shall not be over 8' 0" 
above the floor. 

7. Upon the expiration of this lease or the sooner termination 
thereof, by forfeiture or otherwise, the stalls, stands, counters, shelv¬ 
ing and fixtures shall l>ecome the property of the Company, not in¬ 
cluding, however, any movable furniture. Upon consent of the 
Company in writing, however, the Lessee may transfer this lease to 
another party satisfactory to the Company, and in this case the 
Company will not make a charge against the new Lessee for the fix¬ 
tures within the leased space. 

8. The Lessee will keep the leased stand and fixtures in first-class 
repair, and make renewals of worn-out fixtures when required by the 
Superintendent. 

9. The Company reserves the right to make repairs and improve¬ 
ments in and about the market and the Lessee takes the leased stand 
or space subject to any inconveniences or loss caused by making of 
such repairs and improvements. 

10. The market and entrances will be lighted by the Company 
during the evening hours, and on dark days when necessary, and 
said light shall be without cost to the Lessee. 

11. The Lessee will pay for any special lighting fixtures, motors 
and fans installed by him, and shall pay to the Company for current 
used in such special fixtures and motors during each preceding 
month at the rate of ten cents per 1000 watt hours, or such stated 
rate as may be fixed by agreement, based on the lamp or motor 
capacity, but the party of the first part hereby agrees to discount all 
bills for electric current 20 per cent, if the payments are made on 
or before the 10th dav of each month. 

12. It is expressly understood and agreed that the Company shall 
not be responsible for any damage to Lessee, his property, employees 
or customers by reason of fire, accident, theft or otherwise. 

13. It is specially agreed that —. 

14. The conditions and agreements herein contained shall be 
binding respectively upon the successors and assigns of the Com¬ 
pany, and the successors, assigns and legal representatives of the 
Lessee. 
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In testimony whereof, the said Arcade Company, party ot the first 
part, on the day and year first herein written, has hereunto fixed its 
signature by its General Manager, duly authorized; and the said 
party of the second part has hereunto subscribed his name. 

(Done in Duplicate.) 

, TIIE ARCADE COMPANY, 

By F. L. AVER ILL, 

General Manager. 


Witness: 

MARY E. BAILEY. 
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Form for Transfer. 

I hereby assign and transfer all my right and interest in the 
within lease, subject to the written approval of the Arcade Com¬ 
pany, to-this — day of- 19—. 


Witness: 


I hereby accept the within lease and agree to he hound by all the 
covenants and conditions contained therein to be performed by the 
Lessee. 


Witness: 


Approved-, 19—. 

Bv-. 

[Endorsed: | Lease. Arcade Market. Stand No. —. Name 

-. Class —. Date-,-. Expires —. Assigned 

to-. Date-,-. Record —. 


46 Exhibit “B.” 

47 Regulations for the Government of the Arcade Market. 

14th St. and Park Road, Washington, D. C. 

1. The market will be open every day except on Sundays, legal 
holidays and extraordinary occasions. 

The market hours until otherwise ordered by the Arcade Com¬ 
pany will be as follows: From November 1st to April 1st, 5:30 
A. M. to 3:00 P. M. From April 1st to November 1st, 5:00 A. M. 
to 1:00 P. M. 

On Saturdays the market will be open until 10:00 P. M. 
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2. No person will be allowed to occupy a stand, stall space or other 
privilege in or around the market before he shall have executed a 
lease, made all required payments and been placed in possession by 
the Superintendent. 

No lease shall be assigned or transferred, or any stand or portion 
thereof be sub-let without the written consent of the Arcade Com¬ 
pany. 

3. No dealer shall sell at his stand or stall any articles except 
those agreed upon and specified in his contract. 

4. No dealer will be allowed to occupy more space than is leased 
and allotted to him, or to alter or enlarge his stall, or to encroach 
upon or obstruct the aisles, doorways or approaches to the market. 

5. Dogs, and other live animals will be excluded from the market 
and premises. 

6. The sale or delivery of live cattle, sheep, lambs or calves in 
the market buildings or grounds is prohibited. 

7. No live poultry shall be brought into the building. 

48 8. No horses or wagons of any description will be allowed 

to stand opposite to the market entrances, or in any way 
obstruct the passageways, alleys or approaches to the market, nor 
will any vehicle be allowed inside the market grounds any longer 
than is necessary to unload or load except by special permit. 

No farm or delivery wagon belonging to a dealer or doing busi¬ 
ness for a dealer shall be permitted to stand on either 14th Street 
or Park Road opposite the market premises. 

No wagon shall be loaded or unloaded on either of the streets op¬ 
posite the market but shall be loaded or unloaded on the space and 
at the locations provided within the market premises. 

Wagons shall leave the premises only by the 14th Street or School 
Street alleys, the Park Road entrance being reserved exclusively as 
an entrance. 

9. No wheelbarrow, truck, or other thing liable to obstruct free 
passage therein shall be taken into the market or used on the pave¬ 
ments or approaches adjoining the market, except that dealers only 
will be permitted to use prescribed trucks to take their products to 
and from their stands during the first hour of the market and the 
hour preceding its close. All such trucks or conveyances when not 
in use must be placed chained and locked at locations determined 
by the Superintendent. 

10. Dealers shall clean their stands inside and outside and the 
floors thereof daily before leaving them and must keep them at all 
times in a neat and creditable condition, and subject to inspection 
of the Superintendent. 

Each dealer shall provide and keep in his stall a galvanized pail 
or pails of approved pattern and size marked with the stall number 
and shall deposit therein all garbage, and rubbish which cannot be 
burned on the premises shall be deposited in a separate covered pail. 

All rubbish and garbage shall be removed at least once each day 
by the dealers to the large receptacles provided by the Company and 
the pails thoroughly cleaned only at the places provided. 

49 11. No article in an unwholesome or offensive condition 

shall be kept, offered or sold in or about the market. 
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The lease of any tenant convicted for selling short weight or meas 
ure or for selling impure food or for any other violation of law shall 
be terminated. 

1*2. No disorderly or ungentleinanly conduct, loud or boisterous 
talking or noises will be allowed on the premises by occupants, em¬ 
ployees or visitors, nor shall idlers, loungers, peddlers, disorderly or 
intoxicated persons be permitted to remain on or about the premises. 

No crying of articles or peddling will be allowed in the market. 

Smoking will not be permitted in the market buildings. 

Employees shall be required to dress in a clean and respectable 
manner. 

13. Occupants and employees and all persons coming upon the 
market premises shall conform strictly to all laws of the District 
of Columbia and the Regulations of the Company. 

14. All signs shall be subject to the approval of the Company 
and be of first class construction. 

All placards shall be clean and neatly lettered. 

The distribution of handbills, dodgers or other printed matter 
will not he allowed in or around the market. 

15. Butchers, Fish Dealers and others who deal in perishable 
products may be permitted to place such products in the Refrigerat¬ 
ing Rooms at such rates and under such special regulations as shall 
be prescribed from time to time by the Company. 

16. No person except the employees of the Company in line of 
duty shall enter the boiler or engine rooms. 

17. All occupants of stalls and stands and persons using Re¬ 
frigerating Rooms or any of their employees will promptly report 
in writing to the Company (at the office) any evasion of the regula¬ 
tions, any defects in appliances, or any cause of complaint in regard 
to the service of the Company, its machinery, or the manner in 

which any employee of the Company performs his duties. 

50 18. These regulations may be changed and such additional 

ones prescribed by the Company from time to time as may 
be found expedient or necessary. 

19. All stands except as herein specified shall have the fronts, 
ends and tops of tile glass or other impervious material on a cement 
base except that cutting sections may have wood tops. 

Standards for hook bars shall be of metal. Hook bars shall be 
of metal or hardwood. No wood except shelving shall be used on 
any stand below the top of counter unless specially authorized by 
the Company. 

Fruit and vegetable stands may be of wood of first-class construc¬ 
tion, provided the parts within b inches of the floor are of metal and 
the right is reserved at any time after one year to require any wood 
stand to be reconstructed of tile or other impervious material. In 
this case the Company will credit lessee with cost of the wood stand. 

20. No dealer will be allowed to sell articles at his stall except 
those allowed under his lease. 

The following classification will govern leases. 

(a) Lessees of butchers’ stalls must sell only meats as usually and 
ordinarily sold by butchers. Any side lines shall be sold under 
special permission only. 
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( b ) Lessees of huckster stands may sell produce and provisions of 
all kinds, except beef, veal, mutton, lamb, pork, fish, butter, cheese 
and flour. 

(c) Lessees of bacon stands may sell all kinds of dried and 
smoked meats and salted pork and bacon. 

( d ) Pish dealers may sell only fish, oysters, and wild fowl and 
game. 

( e ) Lessees of butter stands may sell only butter, cheese and eggs. 
(/) Stands for sale of miscellaneous articles shall sell only the 

articles listed in leases or permitted from time to time by the Com- 
pany. 

THE ARCADE COMPANY. 
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(Here follows drawing marked Exhibit “C.”) 


52 [Endorsed:] Exhibit C. Filed May 12, 1913. J. R. 

Young, Clerk. 

52VL> [Endorsed:] At Law. No. 53702. Samuel L. Boxwell vs. 

The Arcade Company and Frank L. Averill. Bill of Excep¬ 
tions. May 2, .’13, M. 57, p. 447. Bill of Exceptions, submitted. 
Time to file transcript extended to .Tune 1, T3, incl. Leckie, Cox 
& Ivratz, and David Rothschild, Attorneys for Defendants. May 
12, T3, M. 57, p. 461. Signed and ordered of record nunc pro tunc. 
Filed Mar 12, 1913. J. R. Young Clerk. 

Endorsed on cover: District of Columbia Supreme Court. N»o. 
2564. The Arcade Company et ah, appellants, vs. Samuel L. Box- 
well. Court of Appeals, District of Columbia. Filed May 27, 1913. 
Henry W. Hodges, clerk. 
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IN THE 


(Court of Appeals, ItBirtrt of (Columbia 


No. 2564. 


The Arcade Company, a Corporation, and Frank L. 

Averill, Appellants, 

vs. 

Samuel L. Box well. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

This action was instituted by the appellee, hereinafter 
called the plaintiff, in the Supreme Court of the District of 
Columbia, to recover damages for injuries alleged to have 
been sustained by him as the result of being imprisoned 
against his will by the appellants, hereinafter called de¬ 
fendants, in the cold storage department of The Arcade 
Company, for a space of half an hour. (R. pp. 1 and 2.) 
The case was tried before the Supreme Court of the Dis¬ 
trict of Columbia upon the declaration, plea of not guilty 
and an additional plea of son assault demesne (R. pp.. 2 and 
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3), the trial resulting in a judgment in favor of the plaintiff 
for $1,500.00. (R. p. 4.) In the course of the trial excep¬ 
tions were taken by the defendants to the refusal of the 
Court to direct a verdict in their favor, to the granting of 
certain instructions offered by the plaintiff and to the re¬ 
fusal to admit certain testimony offered by the defendants. 
Upon these exceptions are based 6 assignments of error (R. 
p. 5), of which the following will be discussed herein: 

ASSIGNMENTS OF ERROR. 

1. In refusing, upon the objection of the plaintiff, to 
allow the witness Reichelderfer, to describe to the jury 
what he had observed as to the condition of the corridor 
in which the plaintiff was confined and especially as to the 
temperature and moisture therein. 

5. In granting, over the objection of the defendants, 
the plaintiff's third instruction. 

6. In refusing, upon the objection of the plaintiff, the 
defendant’s first instruction. 

ARGUMENT. 

Verdict should have been directed for defendants.— 
Sixth Assignment. 

The defendants contend that the Court erred in refusing: 

o 

to grant their first prayer, which was as follows: 

“The jury are instructed that upon the whole 
evidence their verdict must be for the defendants.” 
(R. p. 23.) 

As the discussion of this ruling necessitates a review of 
the testimony, it is first taken up in this brief. 

The following facts are undisputed; 
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Under a specific agreement with the defendant company 
the plaintiff, Boxiuell, had been an occupant or lessee of a 
certain space or stall in its market. The form of the agree¬ 
ment or lease (R. p. 26-28) under which all the market 
stands were let was prescribed by the Board of Directors 
(R. p. 13), who had also established certain regulations 
(R. p. 28-31) for the government of the market, which 
were specifically made part of every such agreement or lease 
See Par 3 of Lease—R. p. 26). Par. 2 of said regulations 
(R. p. 29) provided that 

“No person will be allowed to occupy a stand, 
stall space or other privilege in or around the 
market before he shall have executed a lease, made 
all required payments and been placed in posses¬ 
sion by the Superintendent.” 

The plaintiff signed the required agreement (R. p. 26-28), 
by the terms of which he took stands Nos. 107 and 117 
until December 31, 1911, at a monthly rental of $30.00, 
“payable in advance on or before the last secular day of 
each month * * * for the next succeeding month” 

(Par. 2, R. p. 26). He agreed, among other things, to 
“conform to and abide by all * * * the regulations of 

the company now in force or that may hereafter be made” 
(Par. 3, R. p. 26), and he further agreed that “if the lessee 
shall fail to pay in advance on the last secular day of each 
month the rent for the next month, or shall fail to pay cold 
storage or other bills due to said Company within ten (10) 
days after the same are rendered, or shall violate any of the 
covenants or agreements herein contained on his part to 
be performed, then, and in either of said events, this lease 
and the term and all rights created thereby shall cease, at 
the option of said Company, its successors aud assigns, 
without any demand for the payment of the rent and with- 
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out any notice to quit, both of which are hereby expressly 
waived by the Lessee, and thereupon the Company may, 
without notice or legal process, re-enter the space herein 
leased and take possession for itself of the stand and fixtures 
and remove therefrom all movable goods and property be¬ 
longing to the Lessee.” (Par. 5, R. p. 26). 

About April 1, 1911, because the plaintiff wished to re¬ 
duce his rent, his lease was modified by allowing him to 
occupy stand Xo. 86 instead of stands Xos. 107 and 117, 
and his rent was accordingly reduced to $15.00, or half the 
price charged for the two stands. (R. pp. 13, 20 and 7). 

As an incident to and in connection with the occupancy 
of the stands under the agreement, Boxwell was also allowed 
to use a refrigerating room in the Company's cold storage 
department. Par. 15 of the market regulations provides: 

“Butchers, Fish Dealers and others who deal in 
perishable products may be permitted to place such 
products in the Refrigerating Rooms at such rates 
and under such special regulations as shall be pre¬ 
scribed from time to time by the Company.” (R. 
p. 30.) 

This department was opend about May 1, 1911, and the 
plaintiff took compartment Xo. 7 therein at the rate of $9.00 
per month, paying therefor on May 4, 1911, and receiving 
a receipt dated May 4, 1911, as follows: 

“Received of Samuel Boxwell, $9,00, one month’s rent 
for Compartment 7, the month of May. 

The Arcade Co., G. C. R.” (R. p. 8.) 

On the gist day, of May, 1911 , Boxwell was in default in 
his rent for both the months of May and June. About the 
time he was allowed to change his stands he paid the amount 
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then overdue on stands 107 and 117, receiving a receipt 
therefor, dated April 3, 1911. • (R. p. 7). He thereafter 
paid the rent for stand No. 86 for the month of April, pay¬ 
ing $10.00 on April 29th and the balance due on May 2d, 
receiving receipt therefor. (R. p. 8.) According to his 
own testimony, he had paid nothing whatever on his rent for 
the month of May and failed to pay the rent for the month 
of June, which became due on the 31st day of May. 
(R. p. 10.) 

The Company, through its manager, because of such de¬ 
fault, ordered the termination of his occupancy and took 
possession of the stand he occupied and of the cold storage 
compartment he had been allowed to use. The order to 
exclude Boxwell was issued to the Market Master on the 
evening of May 31. (R. p. 13, 14, 21.) By the provisions 
of Section 5 of the lease (R. p. 26) the Company was not 
required to demand payment of rent, but according to the 
testimony of Averill (R. p. 13) and Rogers, it being very 
difficult to get Boxwell to pay his bills, many attempts were 
made to collect from him after his rent was reduced, and 
before the order was given to exclude him from the market. 
The order was carried out by Fritchman after the close of 
market hours on the 31st day of May by taking possession 
of the stand and of the cold storage compartment, the door 
of which compartment he locked to prevent further access 
thereto by Boxwell. (See testimony of Fritchman, R. p. 21, 
and testimony of Boxwell, R. p. 8.) 

Boxwell refused to be excluded from the stand or com- 
parement and undertook by violence to regain his possession 
and occupancy. This is shown by the testimony of Fritch¬ 
man, Averill and Boxwell. Fritchman testified that when he 
spoke to Boxwell about 6:00 o’clock on the morning of 
June 1st, explaining to him that he had not paid his rent 
and that he, Fritchman, was acting under orders in ex¬ 
cluding him from the market. Boxwell showed he was not 
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willing to go peaceably out of his stand (R. p. 21), declaring 
he would not go out and that anybody who interfered with 
him would get cut with his meat chopper (R. p. 22). 
Fritchman further testified that upon AverilFs arrival at the 
market, about 9:00 o’clock, nothing further having been 
done in the meantime, while Averill and Boxwell were talk¬ 
ing about the matter, Boxwell ran and got his meat chopper 
and started to break into the cold storage compartment 
(R., p. 21). 

Averill testified that when Boxwell stopped him on his 
arrival at the market and he had explained that the Com¬ 
pany could not do business any further with Boxwell, he, 
Boxwell, armed himself with his cleaver and said he would 
show that he was going to run his stand and would put his 
stuff on his stand (R. p. 14). Boxwell admits that when 
Averill came and was asked for an explanation, that Averill 
told him his rent was not paid for the month before, to 
which he replied that his rent had been paid until June 4th, 
to which Averill replied the lock would not come off until 
the rent was paid (R. p. 8) : Boxwell further testified that he 
had the money in his pocket to pay his rent with (R. p. 10) ; 
that he had paid no rent on his stand for the month of May 
(R. p. 8) and that he did not offer to pay on June 1st be¬ 
cause his meat was locked up (R. p. 10) ; that he got his 
cleaver and started to the cold storage department, intend¬ 
ing to break the lock off to get his meat to deliver to his 
customers (R. p. 8). 

Boxwell at the time he armed himself zcas in an unrea¬ 
soning rage, and only desisted from his violent course after 
a regular policeman had been called and explained to him 
that he could not take the law into his ozvn hands. Fritch¬ 
man testified that Boxwell was in a mad rage; that he ran 
and got his meat chopper and started for the cold storage 
room, having threatened that he would cut anybody who 
interfered with him (R. p. 21), The witness, Ray, testi- 
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fled that he had heard Boxwell quarreling with Fritchman 
about the time the market opened that morning; that he saw 
Boxwell hurrying towards the cold storage room with his 
cleaver in his hand about 9 :00 o’clock and that he still had 
the cleaver in his hand and was mad when he came out about 
15 or 20 minutes later (R. p. 19). Averill said that Boxwell 
had become greatly excited; that he trotted to his stand, 
picked up his cleaver and was trembling as he declared he 
would show that he would run his stand (R. p. 14), and 
that he would break the lock and get his meat, and that no 
one was going to stop him. R. p. 15.) Boxwell himself 
testified that when he started with his cleaver that Averill 
called to him to wait a minute, but that he did not stop or 
turn around, but went on to the cold storage with the cleaver 
in his hand to break the lock off (R. p. 8); and he admitted 
that he was angry, but said “that he was not so angry that 
he was going to hurt anybody without they hurt him.” 
(R. p. 10.) The police officer, McGinness, witness for Box- 
well, testified that when he arrived at the market 12 or 15 
minutes after he got the call, he found “Boxwell standing 
right at the door with a cleaver in his hand;” that he was 
excited when he walked out; that the witness advised him 
not to commit a breach of the peace, but if he had any 
trouble with the manager, to adjust it in a legal way, and 
that Boxwell then went with him out of the market, took a 
car and went downtown (R. p. 12). 

Boxwell zcas prevented from carrying out his purpose 
forcibly to injure the property of the plaintiff and re-take 
possession of his stand and compartment by his confinement 
in the corridor or entrance to the cold storage department 
until a regular police officer could be called. The 
testimony of all the witnesses shows that, after Boxwell 
had armed himself and started for the cold storage depart¬ 
ment, Averill and Fritchman, who was a special policeman, 
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as well as market master, followed him to the entrance, but 
being afraid to follow him in or to interfere with him while 
so armed, they closed the door leading to the corridor and 
immediately telephoned to the police station for assistance. 
Boxwell testified that it was his intention when he went in to 
break the lock off and get his meat out, but that he did not 
enter the cold room and did not actually attempt to break 
open his compartment therein, because he realized after they 
had closed the outside door on him that he could not take 
his meat out (R. p. 10). 

As to the conduct and attitude of the officers and agents 
of the Company towards Boxwell, the following appears; 
There was not only no desire on the part of the Company to 
exclude Boxwell from his stands, but he was allowed to take 
smaller space in order to enable him to pay his rent; he had 
been repeatedly shown favors by having his time for making 
payments extended, the Company having every desire 
to retain its tenants, only about half of its stands at the time 
being occupied. On the contrary, Boxwelks attitude is 
shown by his own admission that he had the money in his 
pocket to pay his back rent on June 1st (R. p. 10), but in¬ 
stead of offering to do so he resorted to violence. The evi¬ 
dence shows that he was treated courteously, though firmly, 
on the morning of June 1st. Fritchman says that “Averill 
talked nice to him” (R. p. 21). Boxwell not only does not 
intimate to the contrary, but says that Averill called to him 
to wait a minute when he started after arming himself with 
his cleaver to break into the cold storage compartment (R. p. 
8). Fritchman, a special policeman, who was advised by 
Averill to take Boxwell into custody, was afraid to arrest 
him or get close to him, as is shown by the uncontradicted 
testimony of Fritchman (R. p. 21) of Averill (R. p. 15), 
and of Policeman McGinness (R. p. 12). The regular po¬ 
liceman was called for just as soon as Boxwell was con- 
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fined. (See testimony of Averill, R. p. 14; McGinness, R. p. 
12, and Fritchman, R. p. 21.) As showing their desire and 
intention not unnecessarily to cause Boxwell trouble, Fritch- 
man did not prefer charges, as he could have done, or have 
Boxwell taken into custody, because, as he said, Boxwell’s 
rage had subsided, and he made no further effort to occupy 
his stand, but went peaceably away from the premises of the 
company (R. p. 21). 

It is respectfully submitted that on the foregoing facts 
the defendants were clearly entitled to a verdict. 

(a) The position of the plaintiff in attempting by force 
to retake possession was utterly indefensible without regard 
to whether the previous acts of the defendants were lawful 
or unlawful. 

The defendants had peaceably taken possession of and ex¬ 
cluded the plaintiff from the stand. The plaintiff had no 
right to take the law into his own hands, and violently re¬ 
store possession to himself even though he had been wrong¬ 
fully ousted by the defendants. The rule is thus stated by 
Judge Cooley: 

“Recaption or Reprisal is a remedy by the act of 
the party himself, where any of his personal prop¬ 
erty, or any person to whose custody he is entitled, 
is taken or detained away from him. This consists 
in retaking the same into his own possession when¬ 
ever or wherever he may peacably do so. But this 
right is subordinate to the preservation of the public 
peace; for ‘the public peace is a superior considera¬ 
tion to any man’s private property,’ and ‘if indi¬ 
viduals were once allowed to use private force as a 
remedy for private injuries, all social justice must 
cease; the strong would give law to the weak, and 
every man would revert to a state of nature.’ ” 
Cooley on Torts (2d Ed.) 52. 
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To the same effect are: 

Andre vs. Johnson, 6 Blackford (Ind.) 375. 

Davis vs. Whitridge, 2 Strobhart (S. C.) 232. 

Huppert vs. Morrison, 27 Wis., 365. 

In Sage vs. Harpending, 49 Barb. (N. \.) 166 it 
was held that a tenant may not by force dislodge his 
landlord who claims that the tenant’s term has ex¬ 
pired, and who recently entered during the tenant’s 
temporary absence. The Court said (p. 175) : 

“The landlord and the owner in fee, claiming that 
the term had expired, enters without process and 
without force, during the temporary absence of the 
tenant, but the tenant attempting soon after to 
oust him by violence, the landlord resorts to force 
to maintain his possession. Which committed the 
first assault? * * * The defendant when he 

entered was not guilty of an assault, or a breach of 
the peace. Even if it be assumed that he was a 
trespasser, his position was very different from that 
of a mere stranger. He owned the premises in 
fee, and claimed to be entitled to the possession. 
Under these circumstances, the plaintiff had no 
right to take the law into his own hands, and at¬ 
tempt to dislodge the defendant by force, al¬ 
though his intrusion was but recent. The defend¬ 
ant, being in actual possession, had a right to main¬ 
tain it, and to use force, if necessary, for that pur¬ 
pose. (15 Barb. 590.)” 

In Barnes vs. Martin, 15 W is., 263 (82 Am. 
Dec.) 670, one of the leading cases on this subject, 
the plaintiff’s cow while trespassing on the defend¬ 
ant’s land was taken up by the defendant and the 
plaintiff’s wife was injured while attempting by 
violence to retake the cow. The Court said: 

“All the witnesses concur in saying that the plain¬ 
tiff in error had taken up and was peaceably pos¬ 
sessed of the cow at the time of the affray. The 
defendant in error, Barbara, came for and demand¬ 
ed that the cow be delivered up, which the plaintiff 
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refused. She then went home, and soon afterward 
returned with a knife in her hand, avowing her 
purpose to take the cow by force. The plaintiff 
resisted, and it was in the prosecution of this un¬ 
lawful enterprise that she received her injuries. For 
whether the plaintiff was authorized to take up the 
cow, and mighty lawfully detain her or not, the 
defendant Barbara had no right to retake her by 
force. The law affords ample redress for all in¬ 
juries of that kind, and will not justify parties in 
resorting to violence and breaking the public 
peace. The defendant was therefore acting in her 
own wrong in thus endeavoring to dispossess the 
plaintiff, and that, whether his possession was law¬ 
ful or unlawful.” 

(b) The defendants in the case at bar were acting strictly 
within their rights at the time the plaintiff resorted to vio¬ 
lence. 

The plaintiff had clearly made default because of which 
his occupancy had been lawfully terminated and the defend¬ 
ants had peaceably taken possession, as they were expressly 
authorized to do by the terms of the agreement. With ref¬ 
erence to the goods of the plaintiff which the defendants 
locked up in the cold storage department, they had the right 
to lock them up as a means of preventing the plaintiff from 
putting them back on the stand from which he had been 
excluded, and they also had a perfect right to hold them 
under the lien for rent given by section 1229 of the code. 
No civil liability would have been incurred by the defend¬ 
ants, even if they had taken possession by force after the 
tenancy was terminated. But the plaintiff in attempting to 
re-enter stood in no better position than a trespasser, and 
the defendants were authorized to use the necessary force 
to resist his re-entry or to remove him from the premises. 
3 Cyc., 1070-1073. 

In Overdeer vs. Lewis, 37 Am. Dec. 440 (1 Watts and 
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Ser. 90) it was held that the landlord may forcibly dispos¬ 
sess the tenant after the expiration of the lease, immediately 
upon the tenant’s declining to give possession on request, and 
if there be no unnecessary force or wanton damage, the 
landlord is not liable for injury thereby caused to the ten¬ 
ant’s goods. 

To the same effect is Kcllam vs. Janson, 17 Pa., 467. 

In Mug ford Z’s. Richardson, 83 Am. Dec. 617 (Mass.), it 
was held that the owner of a tenement is not liable to an 
action for assault, where having found peaceable possession 
of part of the tenement after the termination of his tenant’s 
estate therein, he proceeds to take possession of the residue, 
using no more force than is necessary to overcome the ten¬ 
ant’s resistance. 

In Lozvvs. Elzccll, 121 Mass., 309 (23 Am. Rep. 276), it 
was held where a breach of the peace is committed by a free¬ 
holder, who, in order to get possession of his land, assaults 
a person wrongfully holding possession of it against his will, 
although the freeholder may be responsible to the public 
in the shape of an indictment for a forcible entry, he is not 
liable to the other party. 

Referring to the case of Mugford vs. Richardson, Chief 
Justice Gray in his opinion, said: 

“For the reasons already stated, we are all of opin¬ 
ion that a person who has ceased to be a tenant, or to 
have any lawful occupancy, has no greater right of ac¬ 
tion when the force executed against his person is con¬ 
temporaneous with the landlord’s forcible entry upon 
the premises.” 

In State vs. Taylor, 82 N. C., 554, it was held that where 
a trespasser defiantly stands his ground, armed with a deadly 
weapon, the occupant of the premises may at once resort to 
physical force to remove him without being guilty of assault. 
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(c) The defendants in opposing the violence of the 
plaintiff, acted entirely on the defensive. 

Under the authorities just cited it is submitted that the 
defendants were even authorized to pursue the plaintiff into 
the corridor of the cold storage department, armed to pro¬ 
tect themselves against any violence he might have offered 
with the deadly weapon he carried, and to force him off 
the premises. Instead of so dealing with this armed man, 
of whom they were afraid, they closed the door to the cor¬ 
ridor he had entered and detained him there until an armed 
policeman could be called. In doing so they avoided the 
practical certainty of a physical conflict and prevented the 
destruction of property which he had threatened and in¬ 
tended. Can it be doubted that they acted within their 
rights in so doing? 

fn 2 A. and B. Bncy. 981. The rule is thus stated: 

“Just as the right of every one to defend his life and 
person from violence is recognized by law, so also he 
can justify the exercise of reasonable force in pro¬ 
tecting his property, both real and personal.’’ 

See also 3 Cyc. 1045. 

In the note to Barnes vs. Martin, 82 Am. Dec. 674, in 
which the authorities on this subject are extensively re¬ 
viewed, it is said: 

“The proposition is elementary that the owner 
or person entitled to the possession of lands or 
chattels may lawfully defend his property against a 
wrong-doer who seeks to possess himself of it, or 
commit a trespass upon it, using no more force than 
necessary for the defense, and he is not liable 
civilly or criminally for so doing. ‘The law does 
not oblige the owner of property,’ says Johnson, J., 
in Gyre vs. Culver (47 Barb., 592), ‘to stand idly by 
and see a thief or trespasser take his property from 
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his premises, or limit him to mere verbal remon¬ 
strance. He may act promptly, and whether he 
may use force or not in the first instance, and what 
degree of force, depends upon the exigency of the 
particular case. The mere taking of the property 
by the owner, under such circumstances, from the 
custody of the wrong-doer, without other force or 
violence, would not constitute an assault and bat¬ 
tery. If the taking, or the attempt to take, is re¬ 
sisted by the trespasser, and he persists in his at¬ 
tempts to retain possession, and carry the property off, 
then the owner may lawfully use so much additional 
force as may be necessary to prevent it. * * * 

If the trespass is not accompanied with violence, 
the owner must first request the wrong-doer to de¬ 
part, and if he refuses, may then gently lay hands 
on him for the purpose of removing him, and if he 
resist, force sufficient to expel him may be used; 
but if the trespasser enter the close with force, the 
owner may, without previous request to depart or 
desist, use violence in the first instance proportion¬ 
ate to the force of the trespasser.” 

In Bobb vs. Bosicorth, 12 Am. Dec. 273 (Ky.), a case in 
which one of the parties undertook by force to retake pos¬ 
session of a slave from the other, the Court said: 

“There is no doubt, but that one having either 
the general or a special right of property in per¬ 
sonal chattels, may, if wrongfully dispossessed 
thereof, retake them wherever he can find them, 
provided he can obtain peaceable possession; but 
the law more highly regards the public peace, than 
the right of property of a private individual, and 
therefore forbids recaption to be made in a riotous 
or forcible manner. The law, however, permits the 
possessor of property to maintain his possession by 
force, where force is used in attempting to divest 
his possession; the law, in that case, permits the 

party in possession to oppose violence to violence. 
* * * 
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“It is not material whether Bobb or Bosworth 
had the better right to the negro. Bosworth was 
in actual possession; Bobb could not lawfully use 
violence and force in regaining possession. Hav¬ 
ing broken the peace, and used force, where he was 
forbidden by law to do so, he must be answerable for 
the consequences." 

Can it reasonably be said that the defendants acted im¬ 
properly in dealing with a trespasser who had refused to 
listen to argument or reason, who had armed himself with 
a deadly and destructive implement, and was aggressively 
and defiantly proceeding with the violent destruction of 
property? Was not the plaintiff himself the author of any 
injury he may have suffered, and should he not himself in¬ 
stead of those who were acting on the defensive, bear the 
blame therefor? 

Punitive Damages—Fifth Assignment. 

In granting the plaintiff’s third instruction the Court held 
that under the evidence in the case, the jury were authorized 
to award punitive damages, the instruction being as follows: 

The jury are instructed that if they find the plain¬ 
tiff is entitled to recover in this case, and if they 
further find from the whole evidence, that the de¬ 
fendant acted wantonly, recklessly and maliciously 
any! with a total disregard of plaintiff’s legal rights, 
then they may award him such additional sum as in 
their judgment will act as a penalty for such acts 
and a warning to the defendants against perpetrat¬ 
ing any act of a similar character in the future. 
(R. p. 23). 

An examination of the testimony relative to the injuries 
claimed to have been sustained shows to a practical demon¬ 
stration that damages were awarded as punishment and 
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not as compensation. The plaintiff sought to show that the 
injuries complained of resulted from a disease which he 
claimed had been induced by his confinement in a cold place, 
pain having developed in his back in from five to ten days 
after said confinement. (Testimony of Boxwell, R. p. 9, 
and Eliza P. Bowen, R. p. 12.) 

That such pain was not the consequence of the confine¬ 
ment. appears from the testimony of the physicians called 
by the defendant. (Dr. Reichelderfer, R. p. 17, and Dr. 
Atkinson, R. p. 18), to the effect that when rheumatism 
develops from exposure to cold it comes on within 24 hours 
after the exposure, as well as from the testimony of the 
plaintiff’s own physician (the physician that he consulted 
about a week after the confinement, not being called as a 
witness), who fixed three days as the time after the ex¬ 
posure within which the disease may appear. (R. p. 11.) 

Furthermore, there was no proof of exposure to such cold 
as could have produced the disease complained of. The 
witness, Dr. Smith, testified that his diagnosis was based 
entirely upon the history of the case which Boxwell gave 
him, and upon the assumption that Boxwell had been sub¬ 
jected to intense cold, by which he meant a change in tem¬ 
perature of from 40 to 45 degrees. There is no testimony 
whatever that Boxwell was subjected to any such exposure. 
The uncontradicted testimony is that the temperature in the 
refrigerating rooms ranges only from 34 to 36 degrees (R. 
p. 19) : while Boxwell, who was in the daily habit of going 
into the refrigerating rooms was confined only for from 15 
to 20 minutes—long enough to get the regular policeman— 
in the corridor, which is completely insulated and shut off 
from the refrigerating rooms. Boxwell, it is true, said he 
thought he was confined about half an hour, but he had no 
means of accurately fixing the time; and all the other wit¬ 
nesses, including his own, to wit: McGinnis (R. p. 12); 
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Averill (R. p. 14) ; Ray (R. p. 19), and Fritchman (R. p. 
21), fixed the time at from 15 to 20 minutes. Boxwell also 
“thought there was quite a little difference in the tempera¬ 
ture between the outside air and the air where he was con¬ 
fined ; that there was two large pipes uncovered or uninsu¬ 
lated that ran across above him (R. p. 9); that they were 
covered with ice, being put there for that purpose, and that 
there was not at the time of the trial, and that there never 
had been any insulation or covering over them. This testi¬ 
mony, it is submitted, shows no such exposure to intense 
cold as his physician said might be the cause of disease. 
Furthermore, it has no corroboration whatever, and is at 
variance with all the other testimony and with every known 
fact and circumstance in the case. There could, of course, 
be no object in having refrigerating pipes in the corridor, 
the door of which stood open to the outside and in which 
nothing whatever was kept. By the plat offered in evidence 
(R. p. 30), by photograph of the corridor taken the day 
before the trial (R. p. 15), by the testimony of Averill (R. 
p. 14) ; Ray (R. p. 19); Atkinson (R. p. 18); Rogers (R. 
p. 20), and Fritchman (R. p. 22), the defendants showed 
that the corridor and the pipes running through it had been 
completely insulated from the time the plant was opened; 
that so perfect is the insulation of the corridor, the outside 
door stands open all the time without causing any percepti¬ 
ble loss of refrigeration from the cold rooms; that the tem¬ 
perature of the corridor is only from 5 to 7 degrees lower 
than the outdoor temperature in the summer time; and that 
the corridor is a pleasant place in hot weather and that em¬ 
ployees about the building make it a lounging place. Not 
a single specific fact of all those shown by plat, photograph 
and witnesses as to the structure and condition of this cor¬ 
ridor was even attempted to be questioned or contradicted. 

The foregoing testimony is cited and referred to merely 
to show the certainty that damages were awarded not to 
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compensate for injuries received, but as punishment for 
wrong supposed to have been done. 

It is a settled principle of law that there must be actual 
malice or guilty intention on the part of a tort-feaser to 
justify punitive damages. Where the act, although wrong 
in itself, is committed in the honest assertion of a supposed 
right, or without any evil or bad intention, there is no 
ground on which such damages can be awarded. 

In the case of P., IV. and B. R. R. vs. Quigley, 21 How., 
202-214, it was said: 


“Whenever the injury complained of has been in¬ 
flicted maliciously or wantonly, and with circumstances 
of contumely or indignity, the jury are not limited to 
the ascertainment of a simple compensation for the 
wrong committed against the aggrieved person. But 
the malice spoken of in this rule is not merely the doing 
of an unlawful or injurious act; the word implies that 
the act complained of zoas conceived in the spirit of 
mischief, or criminal indifference to civil obligations. 

In the Milwaukee and St. Paul R. R. Co. vs Arms, 91 U. 
S., 489, 493, it was said: 

“In ascertaining its (redress) extent, the jury 
may consider all the facts which relate to the 
wrongful act of the defendant, and its consequences 
to the plaintiff; but they are not at liberty to go 
further, unless it was done wilfully, or was the re¬ 
sult of that reckless indifference to the rights of 
others which is equivalent to an intentional viola¬ 
tion of them. * * * The tort is aggravated by 

the ez'il motive, and on this rests the rule of exem¬ 
plary damages. 

In Smith vs. P., IV. and B. R. R. Co., 87 Md., 48, 52, the 
Court said: 
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“However this doctrine may be expressed, the ad¬ 
judged cases now concur in holding that exemplary 
damages are awarded as a punishment for the evil 
motive or intention with which the unlawful act is 
done. 

In Cowcn vs. Winters, 96 Fed., 929-933, Judge Lurton 
said: 


“Beyond compensation for the injury suffered the 
jury would not be authorized to go, unless it should ap¬ 
pear that the defendant had acted ‘wantonly, or offen¬ 
sively, or with such malice as implies a spirit of mis¬ 
chief or criminal indifference to civil obligations.’ ‘ Guil¬ 
ty intention on the part of the defendant is required in 
order to charge him with exemplary or punitive 
damages.’ ” 

In the case of Hamilton vs. R. R. Co., 53 N. Y., 25, 30, 
it was said: 

“When there has been no intentional offense 
committed, when a party has only done what he 
honestly believed to be his duty, punishment is not 
deserved. There is no occasion for an example, for 
none is necessary. It is only to cases of moral 
wrong, recklessness or malice that this public con¬ 
sideration applies. * * * It is not the form of 

the action that gives the right to the jury to give 
punitory damages, but the moral culpability of the 
defendant.” 

In the case of Nordhaus vs. Peterson Bros., 54 Iowa, 
68, 71: 


Damages were sought for the wrongful suing 
out of an attachment on the ground that the debtor 
had disposed of property to defraud creditors. 
The trial Court charged that if the debtor had not 
disposed of his property, and the plaintiff had no 
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reasonable ground to believe he had, then the plain¬ 
tiff's act was malicious. The appellate Court in re¬ 
versing the Court below said: 

“To make the act wilfully wrong and entitle the 
plaintiff to exemplary damages something more is 
necessary. It must appear that the creditor pro¬ 
cured the attachment without any reasonable 
ground to believe the truth of the matters stated 
in the affidavit, and with the intention, design or 
set purpose of injuring the debtor.” 

Of course, when punitive damages are awarded the evi¬ 
dence must establish the oppression, outrage or vindictive¬ 
ness for which the defendant is punished, and an instruction 
as to punitive damages where there is no substantial evi¬ 
dence that the negligent act was wanton or malicious is 
erroneous. 13 Cyc., 108, 109. 

The record in this case will be searched in vain for even 
a scintilla of evidence showing evil intention or bad motive 
on the part of the defendants. On the contrary, all the evi¬ 
dence clearly negatives such an inference. The defendants 
on their part sought to comply with all requests of the 
plaintiff, even to the extent of modifying his contract and 
reducing his rent by half. They took possession after 
market hours, at a time when they could do so quietly and 
peaceably without subjecting the plaintiff to publicity in the 
open market. That the market master and manager had 
no thought of using violence or oppression, is shown by the 
fact that, although the market master was a special police¬ 
man, both were entirely unarmed throughout the whole 
affair. That the manager of the company treated the 
plaintiff courteously and attempted to reason with him even 
after he had armed himself with the meat ax, is also clear 
from his own testimony, and upon the arrival of the regular 
officer the defendants did not even prefer charges against 
him or have him taken into custody. 
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The plaintiff, on his part, left no course open to the de¬ 
fendants less violent than that they pursued. He deliber¬ 
ately brought about his own misfortune. Even his default 
under the lease was not accidental, or because he was unable 
to pay his rent; for, according to his own testimony, he 
had the money in his pocket at the time, and although he 
knew he had not paid his rent for either May or June, 
he would not even attempt a peaceable adjustment by offer¬ 
ing to pay any part of what was admittedly due. He armed 
himself, and declaring that no one should stop him, set 
about by violence to destroy property, break open the cold 
storage department and replace his goods on the stand. He 
refused to pause to discuss the matter when called to do so, 
and was in such a rage that the manager and special police¬ 
men were afraid to come within his reach. What less could 
they have done than to confine this armed and enraged man 
in the corridor he had chosen to enter, upon his violent and 
destructive mission, until an armed officer could be called 
for their assistance and protection? The testimony shows 
that the call for the officer was telephoned immediately; 
that the officer came immediately upon receiving it; that the 
door was opened upon his arrival; that Boxwell was still 
in a rage standing just inside the door, with his meat ax 
still in his hand, and that he desisted from his violent course 
only after the regular officer had counseled him that he could 
not take the law into his own hands. Under these condi¬ 
tions should not the defendant be commended for modera¬ 
tion and prudence instead of being mulcted in damages for 
malice and vindictiveness? 

In Sanies vs. Martin, cited above, in which the facts 
were similar to those in the case at bar, the Court, in re¬ 
versing the judgment, said: 

“Neither can it be claimed that vindictive damages should 
be given in such a case, unless the jury could find that the 
acts of the party resisting wer ezvithout apparent cause, and 



reasonable ground to believe he had, then the plain¬ 
tiff’s act was malicious. The appellate Court in re¬ 
versing the Court below said: 

“To make the act wilfully wrong and entitle the 
plaintiff to exemplary damages something more is 
necessary. It must appear that the creditor pro¬ 
cured the attachment without any reasonable 
ground to believe the truth of the matters stated 
in the affidavit, and with the intention, design or 
set purpose of injuring the debtor.” 

Of course, when punitive damages are awarded the evi¬ 
dence must establish the oppression, outrage or vindictive¬ 
ness for which the defendant is punished, and an instruction 
as to punitive damages where there is no substantial evi¬ 
dence that the negligent act was wanton or malicious is 
erroneous. 13 Cyc., 108, 109. 

The record in this case will be searched in vain for even 
a scintilla of evidence showing evil intention or bad motive 
on the part of the defendants. On the contrary, all the evi¬ 
dence clearly negatives such an inference. The defendants 
on their part sought to comply with all requests of the 
plaintiff, even to the extent of modifying his contract and 
reducing his rent by half. They took possession after 
market hours, at a time when they could do so quietly and 
peaceably without subjecting the plaintiff to publicity in the 
open market. That the market master and manager had 
no thought of using violence or oppression, is shown by the 
fact that, although the market master was a special police¬ 
man, both were entirely unarmed throughout the whole 
affair. That the manager of the company treated the 
plaintiff courteously and attempted to reason with him even 
after he had armed himself with the meat ax, is also clear 
from his own testimony, and upon the arrival of the regular 
officer the defendants did not even prefer charges against 
him or have him taken into custody. 
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The plaintiff, on his part, left no course open to the de¬ 
fendants less violent than that they pursued. He deliber¬ 
ately brought about his own misfortune. Even his default 
under the lease was not accidental, or because he was unable 
to pay his rent; for, according to his own testimony, he 
had the money in his pocket at the time, and although he 
knew he had not paid his rent for either May or June, 
he would not even attempt a peaceable adjustment by offer¬ 
ing to pay any part of what was admittedly due. He armed 
himself, and declaring that no one should stop him, set 
about by violence to destroy property, break open the cold 
storage department and replace his goods on the stand. He 
refused to pause to discuss the matter when called to do so, 
and was in such a rage that the manager and special police¬ 
men were afraid to come within his reach. What less could 
they have done than to confine this armed and enraged man 
in the corridor he had chosen to enter, upon his violent and 
destructive mission, until an armed officer could be called 
for their assistance and protection? The testimony shows 
that the call for the officer was telephoned immediately; 
that the officer came immediately upon receiving it; that the 
door was opened upon his arrival; that Boxwell was still 
in a rage standing just inside the door, with his meat ax 
still in his hand, and that he desisted from his violent course 
only after the regular officer had counseled him that he could 
not take the law into his own hands. Under these condi¬ 
tions should not the defendant be commended for modera¬ 
tion and prudence instead of being mulcted in damages for 
malice and vindictiveness? 

In Barnes vs. Martin, cited above, in which the facts 
were similar to those in the case at bar, the Court, in re¬ 
versing the judgment, said: 

“Neither can it be claimed that vindictive damages should 
be given in such a case, unless the jury could find that the 
acts of the party resisting wer ezvithout apparent cause, and 
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proceeded from wanton or malicious motives. It would 
seem to be one of the clearest principles of justice that a 
party resisting the forcible and unlawful act of another 
ought not to be punished by way of exemplary damages, 
unless he be guilty of excess and act from motives of 
malice.” 

It is respectfully submitted that there was no evidence 
whatever to show that the defendants were acting without 
apparent cause, and from wanton and malicious motives in 
resisting the violence of the plaintiff, and that the Court 
erred in holding that the jury were authorized upon the evi¬ 
dence to award exemplary damages. 

Exclusion of Evidence—First Assignment. 

The error complained of under the first assignment was 
the refusal of the Court to allow the witness Reichelderfer 
to describe what he had observed as to the condition of the 
corridor in which the plaintiff was confined, and as to the 
conditions of temperature and moisture therein, in the 
autumn of 1912; the testimony being excluded on the 
ground that it was too remote from the time in question. 
(R. p. 16.) 

If the conclusions sought to be established in the fore¬ 
going sections of this argument are correct, this error com¬ 
plained of is immaterial, and will not require consideration 
by the Court. It will become material only in the event the 
Court should hold that there is evidence to show excess of 
violence and malice on the part of the defendants. 

Certainly, it is submitted, there can be no possible basis 
for a claim of excess or evil intention, unless there was evi¬ 
dence to show that the corridor was so intensely cold as to 
make it actually dangerous to life to inclose anyone therein. 
It has been pointed out that there is no evidence in the case 
to show that the corridor was intensely cold. If, however, 
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it should be held that there was any evidence to authorize 
such an inference, then it would be obvious that all testi¬ 
mony tending to show to the contrary was of vital import¬ 
ance to the defendants’ case and that the exclusion of testi¬ 
mony on behalf of the defendant on this point would be re¬ 
versible error. 

The witness is a physician who had been in active practice 
since 1899 and for 7 years had been superintendent of Gar- 
held Hospital. He had inspected the corridor and was called 
to corroborate other testimony on behalf of the plaintiff as 
to the condition existing therein. The defendants had 
shown by testimony already offered that conditions in the 
corridor had not been changed from the time of the open¬ 
ing of the cold storage department up to the time of the 
trial. (Record, bottom p. 14.) It was stated at the time the 
evidence was offered that further proof of the unchanged 
condition would subsequently be offered in the trial, and 
such proof was in fact subsequently made. (See testimony of 
Atkinson (R. p. 18), and of Ray (R. p. 18). 

The principles governing the admission of such evidence 
are thus stated in Wigmore on Evidence, Vol. 1, Sec. 437: 

“When the existence of an object, condition, quality, or 
tendency at a given time is in issue, the prior 

existence of it is in human experience some indi¬ 

cation of its probable persistence or continuance 
at a later period. The degree of probability 
of this continuance depends on the chances of intervening 
circumstances having occurred to bring the existence to an 
end. The possibility of such circumstances will depend 
almost entirely on the nature of the specific thing whose 
existence is in issue and the particular circumstances affect¬ 
ing it in the case at hand. ... So far, then, as the interval 
of time is concerned, no fixed rule can be laid down; the na¬ 
ture of the thing and the circumstances of the particular 
case must control. 
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“Similar considerations affect the use of subsequent ex¬ 
istence as evidence of existence at the time in issue. Here 
the disturbing contingency is that some circumstance oper¬ 
ating in the interval mav have been the source of the subse- 
quent existence, and the propriety of the inference will 
depend on the likelihood of such intervening circumstances 
having occurred and been the true origin. . . . That no lixed 
rule can be prescribed as to the time or the conditions within 
which a prior or subsequent existence is evidential, is 
sufficiently illustrated by the precedents, from which it is 
impossible to draw a general rule. They may be roughly 
grouped into two classes,—those in which the evidence has 
been received without any preliminary showing as to the 
influential circumstances remaining the same in the interval , 
and those in which such a preliminary showing is required. 
Whether it should be required must depend entirely on the 
case in hand, and it is useless to look or to wish for any 
detailed rules.” 

In 8 Ency. of Evidence. 907, it is said: 

“Where evidence is offered to show that the condition 
has remained the same in the interval since the accident, 
evidence as to the condition of the place or thing at a subse¬ 
quent date is admissible, without regard to the length of 
time that has elapsed.” 

Not only is this ruling erroneous, but it is inconsistent 
with all the other rulings as to similar testimony offered 
in the case. Averill (R. p. 14), Fritchman (R. p. 21), and 
Ray (R. p. 18), all were allowed to testify as to conditions 
in the corridor long after the time when Boxwell was con¬ 
fined; and the Court admitted, over the objection of the 
plaintiff, a photograph of the corridor taken the day before 
the trial. These rulings were unquestionably correct, and 
are referred to merely to emphasize the inexplicable charac¬ 
ter of the ruling now complained of. The witness being 
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a man of high intelligence, qualified to make accurate obser¬ 
vation and having made a special inspection of the corridor 
the exclusion of his testimony, under the circumstances, 
was certainly likely to be prejudicial to the defendants. 

It is respectfully submitted that the judgment should be 
reversed. 

Joseph W. Cox, 

J. T. Siierier, 
Attorneys for Appellants. 

Leckie, Cox & Kratz, 

David Rothschild, 

Of Counsel. 


====== 


—C6UAT 6T7iP^cr AL c 

DISTRICT or OOi.CiVBlA 
FILED 


IN THE 


SER-38-j9-*S 


o 


Cd. dhit ytA 

(fourt of Amt&tlo 


DISTRICT OF COLUMBIA 


No. 2564. 


The Arcade Company, a 'Corporation, et al.; Appellants , 

vs. 

Samuel L. Box well. Appellee. 


BRIEF ON BEHALF OF APPELLEE 





John C. Gittings, 


Attorneys for Appellee. 


Colombian Printing Co* Inc., Washington 








IN THE 


(Emtrt of Appeals 

DISTRICT OF COLUMBIA 


No. 2564 . 


The Arcade Company, a Corporation, et al., Appellants, 

vs. 

Samuel L. Box well, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


This is an action trespass by appellee to recover for 
injuries resulting from his imprisonment against his will 
by the defendants in a cold storage compartment for a 
period of half an hour. The defendants filed two pleas, 
first a plea of not guilty on which issue was joined, and 
subsequently, by leave of court, a plea of^on assault demesne 
to which a special replication was filed and issue joined, 
consequently the case went to trial upon the issue raised by 
the second plea and replication. 

In view of the fact that appellants’ main contention in 
their brief is directed to an alleged error of the court below, 
in refusing to direct a verdict in their favor, it would seem 
only appropriate that a fair statement of the material evi¬ 
dence on that point should be presented to this court in stat¬ 
ing the case. This, the appellants have failed to do, and we 
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respectfully submit had they done so it would be perfectly 
manifest that this assignment of error is without foundation. 

STATEMENT OF FACTS. 

The plaintiff, Boxwell, a man of sixty-two years of age, a 
butcher by trade, about Thanksgiving, 1910 , rented certain 
stalls in the Arcade Market, executing a lease with certain 
conditions. Subsequently, however, with the consent of the 
management, he surrendered his stalls and lease, and rented 
stall No. 86 , for which he agreed to pay $ 15.00 a month 
rent, on the condition that he have the right to make such 
payment at the end of the month, or, if he desire to do so, 
he could pay it in advance and the rent would be $ 11 . 50 ; 
there was no written lease. He paid all of the rent due for 
stall 86 except that which fell due on the 31 st of May. It 
further appears that the market company had built a cold 
storage plant in which there were small compartments or 
boxes that were rentted to the occupants of the different 
stalls in the market. Boxwell, on the 4 th of May, was as¬ 
signed compartment No. 7 for which he agreed to pay $ 9.00 
per month, and for which he did pay the $ 9.00 due from the 
4 th day of May to the 4 th day of June. On the 31 st day of 
May, he closed his stand about half past five in the evening 
and locked his meat in his compartment in the cold storage 
plant; and on his return to the market, June 1 st, about 6 
o’clock in the morning, he found another lock on the door 
of his compartment in the cold storage plant. He went to 
see the market master, Fritchman, about the matter, who 
told him he would have to wait to see Mr. Averill, the Presi¬ 
dent of the Market Company. When Mr. Averill arrived 
he saw him and asked why hi 9 compartment had been locked, 
and was informed by Averill that the rent had not been 
paid for the past month. Boxwell replied that he had paid 
the rent up until June 4 th. Averill then stated that the lock 
would not come off until the rent was paid. Boxwell then 
told Averill that he would break the lock off and get his 
meat out as he had sold meat the day before and wanted to 
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deliver it to his customers; that he got his cleaver from his 
stand and started into the cold storage compartment—there 
was no loud talking between him and Averill and no one 
heard him say anything out of the way—as he started toward 
the cold storage plant with the cleaver in his hand intending 
to break the lock off, he was followed by Averill and the 
market master, Fritchman, and Averill called to him to wait 
a minute, but he did not stop or turn around but went on 
into his cold storage room. And when he went in to the 
cold storage room they closed the door and fastened it on 
the outside; and he was kept in there about half an hour, 
then he was let out by a policeman. When he came out he 
was sick and sat down for a while on a bench and fanned 
himself. The cold sweat came out on him and he was in his 
shirt sleeves, had no hat and wore light underclothes with 
short sleeves; that the compartment in which he was shut up 
was air tight. He didn’t know what the temperature was 
in there, but “that it was not a fit place for a dog”; that the 
effect upon him physically was that “it caught him in the 
back,” he went home that day and about four or five days 
later he got a pain in his back and went about eight times to 
a physician who did not seem to do him any good; and then 
he went to bed and called in Dr. Smith who began to treat 
him. He remained in bed about two weeks, and was con¬ 
fined to his house for about six weeks after he got out of 
bed and was not able to do any work until September. He 
then took a position with a Mr. Butler in the K Street Mar¬ 
ket, but had to give it up on account of the pain in his back 
which prevented him from stooping over. About two months 
afterwards he went to work in a hotel, which position he left 
because he was not able to walk up and down the stairs on 
account of the pains in his back. Since then he has been 
doing nothing at all. While he was at the hotel he was at¬ 
tended by Dr. Smith for nearly five weeks; that prior to 
being locked up in the cold storage compartment he had 
never taken a dose of medicine in his life and tnat he had 
never suffered with rheumatism before. That he had never 
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made any threats at any time that he would use his cleaver 
on anybody that would interfere with him; that he did not 
have the cleaver with him when he was talking to Mr. Ave- 
rill, but that he walked back to his stall, took it off the hook 
with the intention to use it for the purpose of breaking the 
lock off of his compartment to get his meat out, but he did 
not do this because after he entered the first hall of the cold 
storage they closed the outside door and locked him in. 
((R. p. 8 - 9 - 10 .) 

Dr. Thomas I. Smith, who attended plaintiff, testified that 
he began treating him in June, 1911 ; he then diagnosed his 
condition as acute rheumatic myositis or acute inflammatory 
condition of the muscles of the back. That Boxwell gave 
him the history of his exposure to sudden intense cold which 
he judged to be the exciting cause of the disease. That his 
condition was a chronic one and that he still had chronic 
myositis. He remembers seeing him in the fall of 1912 . 
(R. p. io-ii.) 

The defendants admitted that Boxwell was locked in the 
cold storage compartment by the market master at the direc¬ 
tion of Mr. Averill. They wanted to get rid of Boxwell as 
they had had so much trouble with him and they wanted him 
to give up his stand. That nothing had been said to Box- 
well to that effect until the morning of June the 1 st. That 
on the evening of the 31 st of May, Boxwell had not paid his 
rent for May, which the company claimed to be due on the 
1 st of May. He, Averill, directed the market master not to 
allow Boxwell to do any further business in the market and 
lock the meat up. On June 1 st when he entered the market 
Boxwell stopped him and wished to know why they were 
preventing him from carrying on his business; and Boxwell 
gave him to understand that he was going on doing busi¬ 
ness there and he became very much excited and trotted over 
to his stand, picked up the cleaver, and was trembling as he 
came along saying that he was going to show that he was 
going to run his stand and that he would put his meat on it. 
He, Averill, told the market master, Fritchman, who was also 
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a special policeman, to stop him, but he got out of his way 
and gave him plenty of room, as he, Boxwell, had a cleaver 
in his hand. When he had entered the corridor of the re¬ 
frigerator room the door was closed on him. He, Averill, 
immediately called for an officer as things were getting hot 
around there and he wanted Boxwell arrested. Defendants 
further produced testimony to show that it was not dark 
in the corridor of the cold storage plant nor was it very cold. 
That the outside door was never closed except at night and 
then as a protection against people getting in, and that there 
was not much more difference in the temperature in the cor¬ 
ridor from that outside, than there is from going from the 
sunshine into the shade. That Boxwell said that he was go¬ 
ing in to break the lock off and get his meat out; that they 
did not offer to give him his meat and did not go into the 
cold storage room at all, but that they didn’t want him to 
smash up the company’s property, and as the special officer 
would not arrest him, the door was closed as a matter of 
protection until they could get a regular officer. That Box- 
well had not interfered with the witness personally and he 
had made no threats against him personally. Defendants 
also offered evidence contradictory of Dr. Smith’s diagnosis 
and other evidence contradictory of the conditions inside of 
the corridor as testified to by the plaintiff. The market 
master—special policeman—Fritchman said he had told Box- 
well in the morning that he could not get the meat out until 
Mr. Averill came and that Boxwell had said that he was go¬ 
ing to get the meat as they had no right to lock it up. When 
Boxwell was told that he had to wait until Averill came as he 
(witness) had to obey orders, he acquiesced and witness did 
not see him again until he was talking to Mr. Averill, about 
9 o’clock. When they had been talking a few minutes he 
walked up to them, and Boxwell did not have a cleaver in 
his hand. He heard Boxwell say he wanted his meat. (R 
p. 21-22.) There was other evidence pro and con, but this 
is the substance of all the evidence upon this material point 
for consideration concerning the issue, namely, whether the 



6 


defendants had made good their plea of son assault demesne. 
This, we submit, was clearly a question of fact to be sub¬ 
mitted to the jury as the evidence was conflicting. (Patton 
vs. Texas Pacific R. R. Co., 179 U. S., 1358.) 

ARGUMENT. 

From the foregoing statement of the case it is quite clear 
that appellants have lost sight of the issue they raised by their 
plea, and have failed to recollect, apparently, that they ad¬ 
mitted the locking of the plaintiff in the cold storage and are 
defending their action upon the allegation that they did so 
in self defense, as plaintiff had threatened and had attempted 
with force of arms to make an assault upon one of the de¬ 
fendants and the other employees of the company, and to 
injure and destroy the property and fixtures of the defendant 
company, and to protect and save the property and fixtures 
of the company they detained the plaintiff a short time, doing 
no unnecessary damage to him. What the terms of the lease 
which had been abandoned and the rules and regulations of 
the market company had to do with this issue is rather hard 
to understand. Yet twelve pages of the appellants’ brief, 
from 2 to 15 inclusive, is directed to arguments relating to 
the lease, etc., and quotation from the record of evidence 
which was disputed and authorities relating to recapture and 
reprisal. On page 4, in italics, it is cited that Boxwell was 
allowed to use the cold storage compartment only as an 
incident to his lease. This is in conflict with Boxwell’s tes¬ 
timony, which is to the effect that he had no written lease 
for stall 86 nor had there been any request made of him to 
send up his old lease and have it modified, record page 10. 
That his renting the compartment in the cold storage plant 
was separate and distinct from any written lease was shown 
by the receipt which appears on the brief, page 8 of the 
record. 

It is further urged, in italics, by appellants that Boxwell 
was in default in rent for months of May and June. This is 
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also in conflict with Boxwell’s testimony. On page 5 of the 
brief it is set out, in italics, that they terminated the posses¬ 
sion of his STAND and cold storage compartment. Accord¬ 
ing to Boxwell’s testimony he was not prevented from going 
to his stand or using it, that the only interference with his 
occupancy was of the cold storage by placing upon his com¬ 
partment an extra lock. Page 6 of the brief is set out in 
italics, that Boxwell at the time he went into the cold stor¬ 
age compartment was armed and in an unreasonable rage 
and only desisted from his violent course after a regular po¬ 
liceman had been called, who explained to him that he could 
not take the law in his own hands, and appellants proceed 
to argue from these facts as if they were conceded to be true, 
failing to realize that Boxwell’s testimony was directed to 
the contrary. But, to cap the climax of this method of argu¬ 
ment, we are told on page 7 of this brief, also set out in 
italics, as follows: “Boxwell w r as prevented from carrying 
out his purpose forcibly to injure the property of the plaintiff 
and re-take possession of his stand and compartment by his 
confinement in the corridor or entrance to the cold storage 
department until a regular police officer could be called.” 
There is not the slightest suggestion in the record that Box- 
well was attempting to injure any of the property of the 
defendants outside of the cold storage compartment, and 
the only evidence there is to what his intention was is in 
reference to the destruction of the plaintiff’s property, is his 
statement that he proposed to break open the lock, that was 
on his cold storage compartment. Therefore, how ridicu¬ 
lous it is to argue that, by locking him in the corridor, the 
defendants only intended to keep him in there so as to pre¬ 
vent him from destroying their property, until they could 
get a police officer. This suggestion is actually childish. 
Averill and Fritchman were apparently perfectly sane and 
of age and according to their testimony perfectly cool and 
collected. And if they are to be believed, Boxwell had made 
no threats to injure either Averill or Fritchman or anyone 
else. This was admitted; and the only thing they were 
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afraid he was going to destroy, was a lock on his compart¬ 
ment No. 7. Yet, in the face of this fact, they have the bold 
affrontery to swear that they, perfectly cool and collected, 
kept this man in the very position and situation where he 
could have destroyed the property they wanted to save, this 
lock, and after he had made a statement to them that he was 
going in there solely for that purpose. We hardly think it 
appropriate, under the circumstances, to dwell further upon 
this point. It is only equaled by the reasoning of the Irish¬ 
man, caught beating, with a club, a prisoner whom he had 
manacled hand and foot, when asked for an explanation 
stated that the man was trying to escape and when it was 
pointed out that under the circumstances he couldn’t escape, 
replied, well, he was afraid he might try. 

II. 

The second point urged by appellants is that the facts in 
this case do not warrant the granting of plaintiff’s third in¬ 
struction relative to punitive damages and under this head 
it is argued by appellants in their briefs on pages 15-16-17-18 
inclusive, that the facts in this case did not warrant the sub¬ 
mission of this question to the jury. 

Without going into the different citations of the evidence 
given by the appellants on these pages, we think it is per¬ 
fectly apparent from the record that the following conditions 
existed. First, that no evidence was produced by the de¬ 
fendants which would throw any light upon the temperature 
in the cold storage plant where the appellee was confined, 
when the outside door had been closed for any length of 
time. We have the plaintiff’s unequivocal assertion that it 
was dark and that it was not a fit place to put a dog. We 
have the resulting effects as found by Dr. Smith, who at¬ 
tended the plaintiff. Certainly, no one, that the defendants 
could produce had had the hardihood to allow nimself to be 
shut up in the compartment for a period of thirty minutes 
during a hot day in June, while the plant was being used 
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for the purpose of refrigeration; and no two of appellants’ 
witnesses could agree upon the difference in temperature 
from the outside, even with the door open. Fritchman, Aver- 
ill’s right hand man Friday, said that he thought it was 55 
in the hallway of the compartment with the door open. 
What it would be with the door closed for twenty or thirty 
minutes could, of course, only be surmised by the jury. 
Second, whether the locking of the plaintiff in this compart¬ 
ment for thirty minutes was without apparent cause and 
proceeded from wanton and malicious motives was a ques¬ 
tion of fact properly left to the jury for determination, and 
we submit that after consideration of the ridiculously un¬ 
truthful statements made by the witnesses for the defend¬ 
ants in reference to their reasons for locking the plaintiff 
in the cold storage plant it would seem that the jury was 
justified in reaching the conclusion that appellants acted from 
motives of malice. We agree with the authorities cited by 
appellants as to essentials to establish the right to have the 
prayer granted. And we think that after an examination 
of the facts in this case, there can be no doubt but such re¬ 
quirement had been fully met and that it was a question for 
the jury to determine, whether the confinement of the plain¬ 
tiff under the circumstances was not a criminal indifference 
to his rights, and conceived and carried out in the spirit of 
an evil motive to do him mischief and harm, and with anger 
and vindictiveness. 


III. 

The third and last error complained of by appellants in 
their brief is the first assignment of error and based upon the 
exclusion of witness Reichelderfer’s testimony of what he 
observed to be the condition of the corridor in which the 
plaintiff was confined, as to temperature and moisture 
therein, in the Autumn or Fall of 1912. The exclusion of 
this testimony we suggest cannot properly be assigned as 
error as there was no specific offer to prove anything or 
what they expected to show by the witness. 
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DcForis vs. U. S., 11 App. D. C., page 459. 

Turner vs. American Security & Trust Co., 29 App. 
D. C., page 460-469 


To assert that this evidence was offered for the purpose 
of corroborating other testimony that had been offered, can¬ 
not be founded upon anything that appears !n the record. 
The suggestion by counsel to the court, at the time the ob¬ 
jection was made, was “that it would prove further that 
there were no changes in the condition from June 1st up to 
the present time and that he wished the witness to testify 
at this time because the witness was anxious to get away.” 
(R. p. 16.) 

What the condition surrounding this corridor of the cold 
storage compartment may have been in NovemDer or Octo¬ 
ber with the outside door open could not possibly throw any 
light upon the condition of the temperature on June 1, 1911, 
when the door had been closed twenty minutes to half an 
hour. That was the germane fact tow r ard which any evi¬ 
dence that the defendants may have had should have been 
directed. There was no suggestion that Dr. Reichelderfer, 
even in November, had under such circumstances and condi¬ 
tions, taken the temperature of the compartment; or, for that 
matter, that anyone else had; consequently his testimony 
could not have corroborated anything that was at all mate¬ 
rial, therefore wholly and absolutely incompetent and irrele¬ 
vant even though an appropriate foundation may have been 
laid by a specific and proper offer of proof, which we have 
pointed out, was not done. 

In conclusion we respectfully submit, after a review of the 
whole case, it will become patent that the appellants have no 
just cause of complaint or valid ground for reversal, and 
that the judgment of the Court below should be affirmed. 

Respectfully submitted. ^ / 

& Guenon:, 

John C. Gittings, 
Attorneys for Appellee. 











